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TEXAS ETHICS COMMISSION
BIENNIAL REPORT
2017-2018
I.

ADVISORY OPINIONS

The Texas Ethics Commission issued five advisory opinions in 2017 and three advisory
opinions in 2018. The Ethics Advisory Opinion (EAO) number and caption are listed below. The
full opinions are found at Appendix A.
2017 OPINIONS
EAO No. 541

A prepaid debit card or gift card is considered to be cash for
purposes of section 36.10(a)(6) of the Penal Code.

EAO No. 542

Under the facts presented, a legislative caucus would not be
required to disclose the misappropriation of its funds by a former
employee as an expenditure or disclose the return of those funds by
the former employee as a contribution. The legislative moratorium
on contributions to the caucus from nonmembers would not
prohibit the caucus from accepting the return of those
misappropriated funds by the former employee.

EAO No. 543

Based on the requestor’s facts described in this opinion, the
executive director of a state agency would not receive an
“honorarium” for purposes of section 36.07(a) of the Penal Code or
a “benefit” for purposes of section 36.08 of the Penal Code by
accepting a reimbursement of certain travel expenses that are
payable by the state agency. The executive director would not be
required to report the reimbursement on a personal financial
statement.

EAO No. 544

The inspector general for the Health and Human Services
Commission is a “state officer” required to file a personal financial
statement under Chapter 572 of the Government Code.

EAO No. 545

Section 572.069 of the Government Code prohibits a former state
employee from providing the services described before the second
anniversary of the date on which the employee’s service or
employment with the state agency ends.
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2018 OPINIONS
EAO No. 546

A judge may use political contributions to pay the costs
associated with membership in an organization that helps its
members develop leadership skills if the judge’s primary purpose
in paying the costs is to facilitate the duties or activities of the
judicial office.

EAO No. 547

Under the facts presented, a candidate may use political
contributions to pay for childcare expenses to facilitate the
candidate’s participation in campaign activities.

EAO No. 548

Section 255.006 of the Election Code does not prohibit an
associate judge from wearing judicial robes or referring to the
judge in political advertising as “Associate Judge, 1000th District
Court, Texas County.”
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II.

COMMISSION ACTIVITY SUMMARY
A.

SWORN COMPLAINTS

During 2017-2018, a total of 574 sworn complaints were filed with the Texas Ethics
Commission. In 2017, 200 sworn complaints were filed; in 2018, 374 sworn complaints were
filed (as of December 17, 2018). The following chart shows the number of sworn complaints
processed according to the type of resolution as described in Section 571.073(2)(A)-(G),
Government Code.
Type of Resolution

2017

2018

73

154

Number of sworn complaints dismissed for lack of
jurisdiction

15

63

Number of sworn complaints dismissed after a finding
of no credible evidence of a violation

11

24

2

4

1

0

Number of sworn complaints dismissed after a finding
of no credible evidence of a violation; and dismissed
with no finding

0

4

Dismiss with no finding

2

17

Number of sworn complaints dismissed
noncompliance with statutory form requirements

for

Number of sworn complaints dismissed after a finding
of a lack of sufficient evidence to determine whether
a violation within the jurisdiction of the Commission
has occurred

Number of sworn complaints dismissed after a finding
of no credible evidence of a violation; and dismissed
after a finding of a lack of sufficient evidence to
determine whether a violation within the jurisdiction
of the Commission has occurred

Number of sworn complaints resolved
Commission through an agreed order1

by

the

100

137

Number of sworn complaints
Commission through a Final Order

by

the

8

3

1

resolved

For purposes of these calculations, an agreed order includes any resolution that requires a respondent’s signature.
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For those sworn complaints in which the Texas Ethics Commission issued an order finding a
violation,2 the following chart shows the amount of the resulting penalty.
Penalty Amount
$100.00
$150.00
$200.00
$250.00
$300.00
$400.00
$500.00
$600.00
$680.00
$750.00
$900.00
$1,000.00
$1,500.00
$1,700.00
$1,900.00
$2,000.00
$2,500.00
$3,000.00
$3,250.00
$3,400.00
$3,937.50
$5,000.00
$10,000.00
$15,000.00

Sworn Complaint Orders
2017
1
2
6
3
13
1
1
1
1
8
5
1

4
1
1
1
1

2

Sworn Complaint Orders
2018
1
1
3
12
1
16

2
3
1
1
1
2

2
2
1

For purposes of these calculations, “an order finding a violation” includes an agreed resolution requiring a respondent’s
signature and a final order that does not require a respondent’s signature. In addition to these orders, the Commission
resolved 47 complaints in 2017 and 77 complaints in 2018 (as of December 17, 2018) with an Assurance of Voluntary
Compliance (AVOC) that did not include a finding of a violation. In 2017, $11,300 in penalties were assessed pursuant to
an AVOC; in 2018, AVOCs resulted in $1,200 in assessed penalties.
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B.

CIVIL PENALTIES

The attached spreadsheets show summary information for fiscal years 2017 and 2018
pertaining to civil penalties imposed by the Texas Ethics Commission for failure to
timely file a statement or report. Specifically, the information is organized by the type of
report required to be filed with the commission and the filer categories required to file each
type of report. For each filer category, the summary shows:


the number and amount of civil penalties (fines) that were assessed for failure to timely
file the report;



the number and amount of fines waived by the Commission;



the number and amount of fines due that were not waived by the Commission;



the number and amount of fines fully paid;



the number and amount of fines partially paid; and



the number and amount of fines which have not yet been paid.

The Texas Ethics Commission is authorized to impose a civil penalty for a report
that is not filed or is filed after the statutory deadline. The late-filing penalty is $500 for most
reports. For a report due eight days before an election or for the first semiannual report due
after a primary or general election, the late filing penalty is $500 for the first day the report is
late and $100 a day for each day thereafter that the report is late.
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TEXAS ETHICS COMMISSION
SUMMARY OF FINES FOR LATE FILINGS ASSESSED IN FISCAL YEAR 2017*
REPORT
TYPE
Personal Financial Statements

#

CIVIL PENALTIES
FINES WAIVED
FINES DUE
PAID IN FULL
PAID - PARTIAL
$
#
$
#*
$
#
$
#
$
#
100
$50,000.00
56
$27,400.00
51
$22,600.00
26
$10,550.00
1
$195.30

NOT PAID
$
25
$11,854.70

Semiannual Reports
Candidates/Officeholders
Specific-purpose Committees
Judicial Candidates/Officeholders
Judicial Specific-purpose Committees
General-purpose Committees
County Executive Committees

114
17
59
1
269
8

$160,400.00
$9,500.00
$39,300.00
$500.00
$175,150.00
$5,400.00

53
12
33
1
197
6

$46,700.00
$5,650.00
$17,200.00
$500.00
$121,599.00
$3,500.00

78
8
37
0
85
5

$113,700.00
$3,850.00
$22,100.00
$0.00
$53,551.00
$1,900.00

21
4
21
0
25
3

$7,800.00
$1,100.00
$7,900.00
$0.00
$11,050.00
$1,200.00

2
0
1
0
1
0

$4,914.24
$0.00
$500.00
$0.00
$202.82
$0.00

55
4
15
0
59
2

$100,985.76
$2,750.00
$13,700.00
$0.00
$42,298.18
$700.00

Monthly Reports
General-purpose Committees

167

$83,500.00

132

$65,800.00

37

$17,700.00

18

$8,200.00

0

$0.00

19

$9,500.00

30th Day Before Election Reports
Candidates/Officeholders
Specific-purpose Committees
Judicial Candidates/Officeholders
Judicial Specific-purpose Committees
General-purpose Committees
County Executive Committees

13
5
2
1
37
2

$6,500.00
$2,500.00
$1,000.00
$500.00
$18,500.00
$1,000.00

3
4
1
1
22
1

$950.00
$1,600.00
$350.00
$350.00
$9,700.00
$300.00

12
5
2
1
23
2

$5,550.00
$900.00
$650.00
$150.00
$8,800.00
$700.00

3
5
1
1
12
2

$1,050.00
$900.00
$150.00
$150.00
$5,000.00
$700.00

0
0
0
0
0
0

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

9
0
1
0
11
0

$4,500.00
$0.00
$500.00
$0.00
$3,800.00
$0.00

8th Day Before Election Reports
Candidates/Officeholders
Specific-purpose Committees
Judicial Candidates/Officeholders
Judicial Specific-purpose Committees
General-purpose Committees
County Executive Committees

28
9
19
2
89
4

$138,100.00
$35,700.00
$91,400.00
$16,400.00
$242,550.00
$19,400.00

19
9
14
2
77
4

$86,200.00
$34,400.00
$44,700.00
$16,400.00
$209,550.00
$18,700.00

12
7
9
0
42
1

$51,900.00
$1,300.00
$46,700.00
$0.00
$33,000.00
$700.00

5
7
4
0
32
1

$11,300.00
$1,300.00
$3,150.00
$0.00
$20,800.00
$700.00

0
0
0
0
0
0

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

7
0
5
0
10
0

$40,600.00
$0.00
$43,550.00
$0.00
$12,200.00
$0.00

Pre-election (Daily) Reports
Candidates/Officeholders
GPAC & SPAC Contributions Reports
GPAC Expenditures Reports

2
1
0

$1,000.00
$500.00
$0.00

1
0
0

$500.00
$0.00
$0.00

1
1
0

$500.00
$500.00
$0.00

0
1
0

$0.00
$500.00
$0.00

0
0
0

$0.00
$0.00
$0.00

1
0
0

$500.00
$0.00
$0.00

Special Session Reports
Candidates/Officeholders
Specific-purpose Committees

0
0

$0.00
$0.00

0
0

$0.00
$0.00

0
0

$0.00
$0.00

0
0

$0.00
$0.00

0
0

$0.00
$0.00

0
0

$0.00
$0.00

Totals

949

$1,098,800.00

648

$712,049.00

419

$386,751.00

192

$5,812.36

223

$287,438.64

6

$93,500.00

5

*as of 12/21/2018

TEXAS ETHICS COMMISSION
SUMMARY OF FINES FOR LATE FILINGS ASSESSED IN FISCAL YEAR 2018*
REPORT
TYPE
Personal Financial Statements

#

CIVIL PENALTIES
FINES WAIVED
FINES DUE
PAID IN FULL
PAID - PARTIAL
$
#
$
#*
$
#
$
#
$
#
249
$126,000.00
153
$68,300.00
139
$57,700.00
67
$21,800.00
0
$0.00

NOT PAID
$
72
$35,900.00

Semiannual Reports
Candidates/Officeholders
Specific-purpose Committees
Judicial Candidates/Officeholders
Judicial Specific-purpose Committees
General-purpose Committees
County Executive Committees

228
26
97
0
162
6

$142,500.00
$22,500.00
$62,400.00
$0.00
$114,000.00
$3,000.00

109
15
53
0
106
3

$57,900.00
$7,900.00
$27,400.00
$0.00
$68,200.00
$1,500.00

132
11
59
0
59
3

$84,600.00
$14,600.00
$35,000.00
$0.00
$45,800.00
$1,500.00

29
7
29
0
22
0

$14,500.00
$3,199.00
$15,700.00
$0.00
$10,000.00
$0.00

0
0
1
0
1
0

$0.00
$0.00
$150.00
$0.00
$202.82
$0.00

103
4
30
0
37
3

$70,100.00
$11,401.00
$19,150.00
$0.00
$35,597.18
$1,500.00

Monthly Reports
General-purpose Committees

194

$97,000.00

155

$77,000.00

42

$20,000.00

16

$7,000.00

0

$0.00

26

$13,000.00

30th Day Before Election Reports
Candidates/Officeholders
Specific-purpose Committees
Judicial Candidates/Officeholders
Judicial Specific-purpose Committees
General-purpose Committees
County Executive Committees

38
0
21
0
24
0

$19,000.00
$0.00
10000
$0.00
$12,000.00
$0.00

23
0
7
0
15
0

$9,250.00
$0.00
2900
$0.00
$6,400.00
$0.00

28
0
17
0
14
0

$9,750.00
$0.00
$7,100.00
$0.00
$5,600.00
$0.00

14
0
14
0
12
0

$2,850.00
$0.00
5600
$0.00
$4,600.00
$0.00

0
0
0
0
0
0

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

14
0
3
0
2
0

$2,850.00
$0.00
$1,500.00
$0.00
$1,000.00
$0.00

8th Day Before Election Reports
Candidates/Officeholders
Specific-purpose Committees
Judicial Candidates/Officeholders
Judicial Specific-purpose Committees
General-purpose Committees
County Executive Committees

38
4
12
1
49
1

$125,100.00
$11,500.00
$20,900.00
$500.00
$111,600.00
$1,200.00

19
3
8
1
40
1

$55,150.00
$9,500.00
$15,800.00
$500.00
$93,650.00
$700.00

26
4
11
0
27
1

$69,950.00
$2,000.00
$5,100.00
$0.00
$17,950.00
$500.00

15
4
10
0
21
1

$8,000.00
$2,000.00
$4,600.00
$0.00
$12,950.00
$500.00

0
0
0
0
0
0

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

11
0
1
0
6
0

$61,950.00
$0.00
$500.00
$0.00
$5,000.00
$0.00

Pre-election (Daily) Reports
Candidates/Officeholders
GPAC & SPAC Contributions Reports
GPAC Expenditures Reports

0
1
0

$0.00
500
0

0
0
0

$0.00
0
0

0
1
0

$0.00
$500.00
$0.00

0
1
0

$0.00
500
0

0
0
0

$0.00
0
0

0
0
0

$0.00
$0.00
$0.00

Special Session Reports
Candidates/Officeholders
Specific-purpose Committees

25
4

$12,500.00
$2,000.00

17
4

$8,050.00
$2,000.00

10
0

$4,450.00
$0.00

6
0

$2,450.00
$0.00

0
0

$0.00
$0.00

4
0

$2,000.00
$0.00

$894,200.00

732

$512,100.00

584

268

$116,249.00

2

$352.82

316

Totals

1,180

7

$382,100.00

$261,448.18

*as of 12/21/2018

III.

STATUTORY CHANGE RECOMMENDATIONS

At its December 13, 2018 meeting, the Texas Ethics Commission approved
recommendations for statutory changes that are found at Appendix B. Commission staff is
available to provide background information and other assistance in connection with bills that
would affect the laws under the Commission’s jurisdiction.
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APPENDIX A
TEXAS ETHICS COMMISSION
ADVISORY OPINIONS
2017 - 2018
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TEXAS ETHICS
COMMISSION
ETHICS ADVISORY OPINION NO. 541

February 15, 2017
Whether a gift card to an online retailer is considered to be cash or a
negotiable instrument for purposes of section 36.10(a)(6) of the Penal Code,
and related questions. (AOR-619)

The Texas Ethics Commission has been asked whether a gift card to an online retail store
is considered cash or a negotiable instrument for purposes of section 36.10(a)(6) of the
Penal Code, and other related questions.
Background
The requestor of this opinion is an employee of a state agency that contracted with an
information technology company (“IT company”) to provide paperless filing software to
the agency. The IT company also provided to agency employees a training program for
the filing software, and employees participated in the training during agency work hours.
The requestor states that the IT company would like to give each agency employee who
completed the training program a gift card to an online retailer with a value ranging from
$20 to $60. The gift card could be used to purchase goods or services from the retailer in
an amount equal to its value. The requestor asks us to assume that the IT company is not
required to register as a lobbyist under Chapter 305 of the Government Code and is not
regulated by the agency, and that the only law at issue in this opinion is section
36.10(a)(6) of the Penal Code.
Penal Code Restrictions
Section 36.08 of the Penal Code, in relevant part, prohibits a state employee who
exercises discretion in connection with contracts, purchases, payments, claims, or other
pecuniary transactions of government from accepting any benefit from a person the state
employee knows is interested in or likely to become interested in any contract, purchase,
payment, claim, or transaction involving the exercise of his or her discretion. Penal Code
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§ 36.08(d).1 Under the requestor's facts, the gift card would be offered to agency
employees by the IT company that is interested in a contract with the agency. Therefore,
we assume that the employees exercise discretion in connection with contracts,
purchases, payments, claims, or other pecuniary transactions of government and that
section 36.08(d) of the Penal Code prohibits the employees from accepting a benefit from
the IT company.2
A “benefit” includes “anything reasonably regarded as pecuniary gain or pecuniary
advantage.” Id. § 36.01(3). The gift card to an online retailer is a benefit. See Ethics
Advisory Opinion Nos. 97 (1992) (an engraved clock worth $50 is a benefit), 60 (1992)
(a $60 restaurant meal is a benefit). However, there is an exception to the prohibitions in
section 36.08 of the Penal Code for “an item with a value of less than $50, excluding cash
or a negotiable instrument as described by Section 3.104, Business & Commerce
Code.” Id. § 36.10(a)(6) (emphasis added).3 The issue in this opinion is whether the gift
cards are “cash” for purposes of that exception. If the gift cards are considered “cash,”
then the exception would not permit the agency employees to accept the gift cards.
Meaning of “Cash” in Section 36.10 of the Penal Code
The Penal Code does not define the term “cash,” and we are not aware of another Texas
statute defining the term. However, in Hardy v. State, the Supreme Court of Texas
examined the meaning of “cash” when considering whether a gift certificate to a retailer
valued at five dollars was a “noncash merchandise prize” under section 47.01(4)(8) of
the Penal Code.4 Hardy v. State, 102 S.W.3d 123 (Tex. 2003). In Hardy, the court
defined “cash” as either “ready money (as coin, specie, paper money, an instrument,
token, or anything else being used as a medium of exchange)” or “money or its
equivalent paid immediately or promptly after purchasing.” 102 S.W.3d at 131 (quoting
Webster’s Third New Int’l Dictionary 346 (1961)) (internal quotations omitted). The
court stated that the gift certificates were “an equivalent of money” redeemable for
merchandise that “may be used in precisely the same manner as five-dollar bills.” Id. The
court reasoned that the gift certificates did not qualify as “noncash merchandise prizes”
because they operated “in the same manner as legal tender in a retail establishment.” Id.
1

See also § 36.09, Penal Code (a person may not offer a benefit to a public servant who he knows is prohibited by
law from accepting it).
2

The facts presented by the requestor do not implicate either the bribery or honoraria provisions in chapter 36 of the
Penal Code. Penal Code §§ 36.02(a), 36.07. Thus, we consider only the application of the gift prohibitions in
section 36.08 of the Penal Code to the requestor’s circumstances.

3

Section 36.10 of the Penal Code includes several additional exceptions to the benefit prohibitions in section 36.08.
However, the requestor limits this opinion to section 36.10(a)(6), and we therefore do not address the possible
application of other exceptions.
4

Section 47.01(4)(b) of the Penal Code provides an exception to the definition of a gambling device for certain
machines that reward players “exclusively with noncash merchandise prizes, toys, or novelties.” Penal Code
§ 47.01(4)(8).
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at 132. Thus, the court held that the gift certificates were rewards of “’cash’ or its
equivalent.” Id. See also Tex. Att’y Gen. Op. No. GA-0812 (2010) (concluding gift
certificates redeemable only at bingo establishments are not noncash prizes because they
are redeemable for merchandise that would otherwise cost money); Tex. Att’y Gen. Op.
No. GA-0527 (2007) (concluding that a stored-value card is a money equivalent because
the amount of value stored on the card equates to an amount or value that can be
exchanged for merchandise).
Regarding the gift cards to the online retailer, the question is whether the gift cards are
considered “cash” for purposes of section 36.10(a)(6) of the Penal Code. We note that the
legislature did not define the term “cash,” but we think it is reasonable to interpret it in a
manner consistent with the Hardy opinion. Accordingly, we think the term “cash”
includes a gift card that operates in the same manner as legal tender in a retail
establishment, including an online retailer, and that equates to an amount or value that
can be exchanged for merchandise or services of an equivalent value that otherwise
would have cost money. Thus, in our opinion, a gift card is considered to be cash for
purposes of section 36.10(a)(6) of the Penal Code.5 Therefore, the state employees may
not accept the gift cards offered by the IT company under that exception.
The requestor also asks whether a prepaid debit card is cash for purposes of section
36.10(a)(6) of the Penal Code. We do not see any material distinction between a prepaid
debit card that can be used at a variety of retail establishments and a gift card that is
limited to a specific retail establishment. Thus, a prepaid debit card is also cash for
purposes of section 36.10(a)(6) of the Penal Code.6
SUMMARY
A prepaid debit card or gift card is considered to be cash for purposes of section
36.10(a)(6) of the Penal Code.

5
Because we conclude that a gift card is “cash” for purposes of section 36.10(a)(6) of the Penal Code, we do not
address whether a gift card is a “negotiable instrument as described by Section 3.104, Business & Commerce Code.”
Id. § 36.10(a)(6).
6

We conclude that a prepaid debit card or gift card is considered to be cash for purposes of section 36.10(a)(6) of
the Penal Code, and we therefore do not need to address the requestor’s remaining questions.
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TEXAS ETHICS
COMMISSION

ETHICS ADVISORY OPINION NO. 542

March 30, 2017
Regarding the reporting requirements and the legislative moratorium on
contributions as applied to the misappropriation and return of legislative
caucus contributions. (AOR-620)
A legislative caucus 1 asks the Texas Ethics Commission (commission) whether the
misappropriation and return of the caucus’s contributions must be reported. Secondly, the
caucus asks whether the return of the contributions violates the statutory moratorium on
contributions from non-members of the caucus.
The caucus states that a caucus employee misappropriated funds in the caucus’s bank
account over a period of three years by making various unauthorized expenditures for air
travel, hotel accommodations, dining, ground transportation, and cash advances without
the prior knowledge or consent of the caucus. The caucus terminated the employee and
took necessary steps to secure its accounts and ensure that no further access was granted
to the employee. The caucus asks the following questions:
1. Whether the misappropriation of the funds belonging to the caucus is a
reportable expenditure.
2. Whether the return of the funds is a reportable contribution.
3. Whether the caucus may accept the return of the funds during the
legislative moratorium.

1

A legislative caucus is defined as an organization that is composed exclusively of members of the legislature, that
elects or appoints officers and recognizes identified legislators as members of the organization, and that exists for
research and other support of policy development and interests that the membership hold in common. The term
includes an entity established by or for a legislative caucus to conduct research, education, or any other caucus
activity. An organization whose only nonlegislator members are the lieutenant governor or the governor remains a
“legislative caucus.” Elec. Code § 253.0341(e).
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Analysis
Reporting by the Legislative Caucus
Section 254.0311 of the Election Code requires a legislative caucus to file semiannual
reports with the commission including, in part, “the amount of expenditures … that are
made during the reporting period,” including an itemization of expenditures that in the
aggregate exceed $50 and other total amounts of expenditures made during the reporting
period. Elec. Code § 254.0311(b)(3)-(5). A report must also include, in part, “the amount
of contributions … that are accepted during the reporting period by the legislative
caucus” from persons who are not caucus members. Id. § 254.0311(b)(1). A report must
also include “the total amount or a specific listing of contributions of $50 or less accepted
from persons other than caucus members” and “the total amount of all contributions
accepted.” Id. § 254.0311(b)(4), (5).
An “expenditure” is defined, in part, as “a payment of money or any other thing of
value.” Id. § 251.001(6). The disclosure requirement applies to expenditures made by a
caucus. In our opinion, a misappropriation of caucus funds that occurs without
authorization by the caucus is not an expenditure made by the caucus. Thus, the
misappropriation in such circumstances is not a reportable expenditure.
Similarly, the disclosure requirement applies to a contribution accepted by the caucus. A
“contribution” is defined, in part, as “a direct or indirect transfer of money, goods,
services, or any other thing of value.” Id. § 251.001(2) (emphasis added). We do not
think a return of funds to a caucus is a “transfer” to the caucus if the caucus had not
relinquished control or ownership over the funds.2 Thus, the misappropriation and return
of caucus funds is not a contribution to the caucus. Accordingly, the caucus would not be
required to report the return of the funds as a contribution.
Legislative Moratorium on Contributions from Nonmembers
Section 253.0341 of the Election Code prohibits a legislative caucus from knowingly
accepting a contribution from a person who is not a member of the caucus during the
period beginning on the 30th day before the date a regular legislative session convenes
and continuing through the 20th day after the date of final adjournment. Id.
§ 253.0341(b). 3 The issue is whether the return of the misappropriated funds to the
caucus during that period is prohibited.
As stated previously, the return of the funds in these circumstances does not constitute a
“contribution” to the caucus. Therefore, section 253.0341 of the Election Code would not
2

A “transfer” is defined, in part, as “[a]ny mode of disposing of or parting with an asset or an interest in an asset”
and “[a] conveyance of property or title from one person to another.” Black’s Law Dictionary 1727 (10th ed. 2014).
3

A contribution received during that period shall be refused and returned to the contributor not later than the 30th
day after the date of receipt. Id. § 253.0341(b).
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prohibit the caucus from receiving and accepting the return of its misappropriated funds
by the former employee during the legislative moratorium.
SUMMARY
Under the facts presented, a legislative caucus would not be required to disclose the
misappropriation of its funds by a former employee as an expenditure or disclose the
return of those funds by the former employee as a contribution. The legislative
moratorium on contributions to the caucus from nonmembers would not prohibit the
caucus from accepting the return of those misappropriated funds by the former employee.
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:KHWKHUUHLPEXUVHPHQWVIRUFHUWDLQWUDYHOH[SHQVHVWRWKHH[HFXWLYHGLUHFWRURID
VWDWHDJHQF\DUHSURKLELWHGKRQRUDULDRUEHQHILWV XQGHUFKDSWHURIWKH3HQDO
&RGHDQGZKHWKHUWKHUHLPEXUVHPHQWVDUHUHTXLUHGWREHUHSRUWHGRQDSHUVRQDO
ILQDQFLDOVWDWHPHQW(AOR-621)


7KH7H[DV(WKLFV&RPPLVVLRQ FRPPLVVLRQ KDVEHHQDVNHGZKHWKHUWKHUHLPEXUVHPHQWVRI
FHUWDLQWUDYHOH[SHQVHVWRWKHH[HFXWLYHGLUHFWRURIDVWDWHDJHQF\DUHSHUPLVVLEOHDQGZKHWKHUWKH
UHLPEXUVHPHQWVPXVWEHUHSRUWHGRQDSHUVRQDOILQDQFLDOVWDWHPHQW

)DFWV

7KHUHTXHVWRURIWKLVRSLQLRQLVWKHH[HFXWLYHGLUHFWRU GLUHFWRU RIDVWDWHDJHQF\WKDWUHJXODWHVD
SDUWLFXODULQGXVWU\7KHGLUHFWRUVWDWHVWKDWDQDWLRQDOYROXQWDU\DVVRFLDWLRQKDVDVPHPEHUV
JRYHUQPHQWDJHQFLHVZLWKMXULVGLFWLRQWRDGPLQLVWHUODZVZLWKLQWKHVWDWHVWKH'LVWULFWRI
&ROXPELDDQG8QLWHG6WDWHVWHUULWRULHVUHJXODWLQJWKHLQGXVWU\7KHH[HFXWLYHKHDGVRIWKH
DJHQFLHVDUHYRWLQJPHPEHUVRIWKHDVVRFLDWLRQ7KHDVVRFLDWLRQ¶VERDUGRIGLUHFWRUVLVDQ
H[HFXWLYHFRPPLWWHHWKDWLQFOXGHVWKHH[HFXWLYHKHDGVRIWKHVHDJHQFLHVLQFOXGLQJWKHGLUHFWRU
7KHH[HFXWLYHFRPPLWWHHLVUHVSRQVLEOHIRUWKHDVVRFLDWLRQ¶VPDQDJHPHQWDQGEXGJHWDQGKDV
DGGLWLRQDOSRZHUVLQFOXGLQJWKHDXWKRULW\WR H[SHQGWKHDVVRFLDWLRQ¶VIXQGV DQGDGPLQLVWHUWKH
DVVRFLDWLRQ¶VDQQXDO QDWLRQDO FRQIHUHQFH7KHGLUHFWRULV DPHPEHURIWKHH[HFXWLYHFRPPLWWHH
DQGDWWHQGVWKHH[HFXWLYHFRPPLWWHH¶VELDQQXDOPHHWLQJV

7KHGLUHFWRUGHVFULEHVDVFHQDULRLQZKLFKWKHDVVRFLDWLRQUHLPEXUVHVWKHGLUHFWRUIRUWUDYHO
H[SHQVHVWRDWWHQGWKHH[HFXWLYHFRPPLWWHHPHHWLQJV7KHH[SHQVHVLQFOXGHDLUIDUHWRDWWHQGWKH
PHHWLQJV ZKLFK ZRXOGEH SDLG E\ WKH VWDWH DJHQF\DQG H[SHQVHV LQFXUUHG E\ WKH GLUHFWRU IRU
PHDOVDQGJURXQGWUDQVSRUWDWLRQ7KHDVVRFLDWLRQZRXOGUHLPEXUVHWKHGLUHFWRUIRUWKHDLUIDUH
PHDOVDQGJURXQGWUDQVSRUWDWLRQH[SHQVHVDQGWKHGLUHFWRUZRXOGWKHQUHLPEXUVHWKHVWDWH
DJHQF\IRUWKHDLUIDUHH[SHQVH7KHGLUHFWRUVWDWHVWKDWWKHVWDWHDJHQF\FDQOHJDOO\SD\IRUWKH
WUDYHOH[SHQVHVDWLVVXHDQGDFFHSWUHLPEXUVHPHQWIRUWKHH[SHQVHVDVDJLIW


7KHDVVRFLDWLRQDOVRKDVQRQYRWLQJDVVRFLDWHPHPEHUVLQFOXGLQJRWKHUJRYHUQPHQWUHJXODWRU\RUJDQL]DWLRQVWUDGH
DVVRFLDWLRQVSURIHVVLRQDODQGVHUYLFHRUJDQL]DWLRQVUHSUHVHQWLQJLQGXVWU\EXVLQHVVHVDQGLQGXVWU\EXVLQHVVHV


7KHGLUHFWRUVWDWHVWKDWWKHDVVRFLDWLRQZRXOGDOVRSURYLGHORGJLQJIRUWKHGLUHFWRUE\SD\LQJDKRWHOGLUHFWO\


7KHGLUHFWRUVWDWHVWKDWRQHRIWKHGLUHFWRU¶VMREGXWLHVLVWRUHSUHVHQWWKHDJHQF\WRVWDNHKROGHUVRWKHUDJHQFLHV
OHJLVODWLYH PHPEHUVWKHLQGXVWU\DQGWKHSXEOLF7KHGLUHFWRUUHIHUVWRVHFWLRQRIWKH*RYHUQPHQW&RGH
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3HQDO&RGH5HVWULFWLRQV


7KHGLUHFWRUDVNVZKHWKHUWKHUHLPEXUVHPHQWIRUWKHWUDYHOH[SHQVHVDUHSURKLELWHG³KRQRUDULD´
RU³EHQHILWV´XQGHUFKDSWHURIWKH3HQDO&RGH

$ SXEOLF VHUYDQW LV SURKLELWHG IURP DFFHSWLQJ DQ KRQRUDULXP LQ FRQVLGHUDWLRQ IRU VHUYLFHV WKDW
WKHSXEOLFVHUYDQWZRXOGQRWKDYHEHHQUHTXHVWHGWRSURYLGHEXWIRUWKHSXEOLFVHUYDQW¶VRIILFLDO
SRVLWLRQRUGXWLHV3HQDO&RGH D $GGLWLRQDOO\VHFWLRQRIWKH3HQDO&RGHSURKLELWV
D SXEOLF VHUYDQW IURP DFFHSWLQJ D EHQHILW IURP D SHUVRQ ZKR LV VXEMHFW WR WKH SXEOLF VHUYDQW¶V
MXULVGLFWLRQ ,G   $ ³EHQHILW´ LV DQ\WKLQJ UHDVRQDEO\ UHJDUGHG DV SHFXQLDU\ JDLQ RU
SHFXQLDU\DGYDQWDJHLQFOXGLQJEHQHILWWRDQ\RWKHUSHUVRQLQZKRVHZHOIDUHWKHEHQHILFLDU\KDV
DGLUHFWDQGVXEVWDQWLDOLQWHUHVW,G  

$FFRUGLQJWRWKHIDFWVSUHVHQWHGWKHVWDWHDJHQF\ZRXOGEHSHUPLWWHGWRSD\WKHWUDYHOH[SHQVHV
,Q VHYHUDO RSLQLRQV ZH KDYH KHOG WKDW D VWDWH DJHQF\ HPSOR\HH ZKR DW WKH GLUHFWLRQ RI WKHLU
HPSOR\LQJDJHQF\DWWHQGVDVHPLQDUWKDWLVUHODWHGWRWKHLUZRUNIRUWKHDJHQF\GRHVQRWUHFHLYH
D ³EHQHILW´ LI WKH VHPLQDU IHH LV ZDLYHG RU LI WKH HPSOR\HH UHFHLYHV IRRG WUDQVSRUWDWLRQ RU
ORGJLQJWRDWWHQGWKHVHPLQDU6HH(WKLFV$GYLVRU\2SLQLRQ1RVQ   DJHQF\ZLWK
DXWKRULW\WRDFFHSWJLIWVPD\DFFHSWDZDLYHURIIHHVIRUDQHPSOR\HHWRDWWHQGDVHPLQDUUHOHYDQW
WRWKHHPSOR\HH¶VZRUNIRUWKHDJHQF\DQGDFFHSWDQFHRIIRRGSURYLGHGDWVHPLQDUZRXOGOLNHO\
EH SHUPLVVLEOH LI WKH DJHQF\ FDQ SD\ IRU WKH IRRG LQ WKRVH FLUFXPVWDQFHV     VWDWH
HPSOR\HHZKRDWWKHGLUHFWLRQRIKLVHPSOR\LQJDJHQF\DWWHQGVDVHPLQDUUHOHYDQWWRKLVMRELV
QRWREWDLQLQJD³EHQHILW´    VWDWHHPSOR\HHDFFHSWLQJWXLWLRQIRRGWUDQVSRUWDWLRQDQG
ORGJLQJSD\DEOHE\WKHDJHQF\DWDVHPLQDUUHOHYDQWWRWKHHPSOR\HH¶VMREDQGDWWKHGLUHFWLRQRI
WKHDJHQF\LVQRWUHFHLYLQJD³EHQHILW´DQGFKDSWHURIWKH3HQDO&RGHGRHVQRWDSSO\EHFDXVH
WKH EHQHILW ZRXOG EH WR WKH VWDWH  DQG    VWDWH HPSOR\HH ZKR DW WKH GLUHFWLRQ RI KLV
HPSOR\LQJDJHQF\DWWHQGVDVHPLQDUWRDFTXLUHLQIRUPDWLRQUHOHYDQWWRKLVMRELVQRWREWDLQLQJD
³EHQHILW´ ,QWKRVHFLUFXPVWDQFHVWKHEHQHILWZRXOGEHWRWKHHPSOR\HH¶VDJHQF\

%DVHGRQWKHIDFWVSUHVHQWHGWKHEHQHILWRIWKHUHLPEXUVHPHQWZRXOGEHWRWKHVWDWHDJHQF\DQG
WKH GLUHFWRU ZRXOG QRW UHFHLYH D ³EHQHILW´ IRU SXUSRVHV RI VHFWLRQ  RI WKH 3HQDO &RGH E\
DFFHSWLQJ WKH UHLPEXUVHPHQW /LNHZLVH WKH GLUHFWRU ZRXOG QRW UHFHLYH DQ ³KRQRUDULXP´ IRU

ZKLFKDXWKRUL]HVDVWDWHDJHQF\WRSD\DWUDYHOH[SHQVHZKHQFHUWDLQFRQGLWLRQVDUHPHWLQFOXGLQJLIWKHSXUSRVHRI
WKHWUDYHOFOHDUO\LQYROYHVRIILFLDOVWDWHEXVLQHVVDQGLVFRQVLVWHQWZLWKWKHDJHQF\¶VOHJDODXWKRULW\6HH*RY¶W&RGH
 H  %DVHGRQWKRVHUHSUHVHQWDWLRQVZHDVVXPHWKDWWKHDJHQF\KDVDXWKRULW\WRSD\VXFKH[SHQVHVDQG
WRDFFHSWUHLPEXUVHPHQWIRUWKHH[SHQVHV6HHJHQHUDOO\(WKLFV$GYLVRU\2SLQLRQ1R  


7KHSURKLELWLRQRQDFFHSWLQJEHQHILWVGHSHQGVRQWKHVSHFLILFFLUFXPVWDQFHVLQFOXGLQJWKHSXEOLFVHUYDQW¶VDJHQF\
DQGRIILFLDOGXWLHVDQGWKHUHODWLRQVKLSWKDWWKHSHUVRQRIIHULQJWKHJLIWKDVWRWKHSXEOLFVHUYDQWRUWKHDJHQF\ 6HH
JHQHUDOO\3HQDO&RGH


 6HH DOVR (WKLFV $GYLVRU\ 2SLQLRQ 1R    ZDLYHU RI D IHH IRU D FRXQW\ MXGJH WR DWWHQG D OHJDO VHPLQDU
ZRXOG EH D EHQHILW WR WKH FRXQW\ QRW WR WKH MXGJH LI WKH FRVW WR DWWHQG WKH VHPLQDU ZRXOG EH UHLPEXUVDEOH ZLWK
FRXQW\ IXQGV  (WKLFV $GYLVRU\ 2SLQLRQ 1R    SULYDWH FRPSDQ\ SUHVHQWLQJ D SURJUDP IRU VWDWH DJHQF\
HPSOR\HHVLQWKHLURIILFLDOFDSDFLW\ZRXOGEHDQH[SHQGLWXUHWREHQHILWWKHDJHQF\QRWDOREE\H[SHQGLWXUH 


 :KHWKHU D SDUWLFXODU VWDWH DJHQF\ PD\ DFFHSW JLIWV LV JRYHUQHG E\ ODZ RXWVLGH WKH FRPPLVVLRQ¶V MXULVGLFWLRQ
(WKLFV $GYLVRU\ 2SLQLRQ 1R    ,W LV DOVR IRU WKH SDUWLFXODU DJHQF\ WR GHWHUPLQH ZKHWKHU DQ\ UHSRUWLQJ
UHTXLUHPHQWVDSSO\WRWKHDFFHSWDQFHRIDJLIW
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SXUSRVHV
RI VHFWLRQ  D  RI WKH 3HQDO &RGH E\ DFFHSWLQJ WKH UHLPEXUVHPHQW EHFDXVH WKH

EHQHILWZRXOGEHWRWKHVWDWHDJHQF\

3HUVRQDO)LQDQFLDO6WDWHPHQW5HSRUWLQJ5HTXLUHPHQWV

6HFWLRQ  E  RI WKH *RYHUQPHQW &RGH UHTXLUHV D SHUVRQDO ILQDQFLDO VWDWHPHQW 3)6  WR
LQFOXGHDQDFFRXQWRIWKHILQDQFLDODFWLYLW\RIWKHLQGLYLGXDOUHTXLUHGWRILOHWKHVWDWHPHQWIRUWKH
SUHFHGLQJFDOHQGDU\HDU*RY¶W&RGH D 7KH3)6PXVWLQFOXGHWKHLGHQWLILFDWLRQRID
SHUVRQ RU RWKHU RUJDQL]DWLRQ IURP ZKLFK WKH LQGLYLGXDO UHFHLYHV D JLIW RI DQ\WKLQJ RI YDOXH LQ
H[FHVVRIDQGDGHVFULSWLRQRIHDFKJLIW,G E  

7KH 3)6 DOVR PXVW LQFOXGH WKH LGHQWLILFDWLRQ RI DQ\ SHUVRQ SURYLGLQJ WUDQVSRUWDWLRQ PHDOV RU
ORGJLQJH[SHQVHVDQGWKHDPRXQWRIWKHH[SHQVHVSHUPLWWHGXQGHUVHFWLRQ E RIWKH3HQDO
&RGH,G E  6HFWLRQ E RIWKH3HQDO&RGHSURYLGHVWKDWWKHSURKLELWLRQRQ
DFFHSWLQJKRQRUDULDGRHVQRWDSSO\WRWUDQVSRUWDWLRQDQGORGJLQJH[SHQVHVLQFRQQHFWLRQZLWKD
FRQIHUHQFHRUVLPLODUHYHQWLQZKLFKWKHSXEOLFVHUYDQWUHQGHUVVHUYLFHVVXFKDVDGGUHVVLQJDQ
DXGLHQFH RU HQJDJLQJ LQ D VHPLQDU WR WKH H[WHQW WKDW WKRVH VHUYLFHV DUH PRUH WKDQ PHUHO\
SHUIXQFWRU\RUIURPDFFHSWLQJPHDOVLQFRQQHFWLRQZLWKVXFKDQHYHQW3HQDO&RGH E 
3D\PHQWV RI VXFK H[SHQVHV DUH UHTXLUHG WR EH UHSRUWHG XQGHU VHFWLRQ  E   RI WKH
*RYHUQPHQW&RGHRQO\LIWKH\DUH³KRQRUDULD´(WKLFV$GYLVRU\2SLQLRQ1R  

%DVHG RQ WKH IDFWV SUHVHQWHG WKH UHLPEXUVHPHQW RI WKH WUDYHO H[SHQVHV DW LVVXH ZRXOG EH D
EHQHILWWRWKHVWDWHDJHQF\DQGZRXOGQRWEHDJLIWRUKRQRUDULXPWRWKHGLUHFWRUIRUSXUSRVHVRI
VHFWLRQ D RIWKH3HQDO&RGHDQGWKHUHIRUHZRXOGQRWEHUHTXLUHGWREHUHSRUWHGDVDJLIW
SHUPLVVLEOHKRQRUDULXPRURWKHUZLVHRQWKHGLUHFWRU¶V3)6

6800$5<

%DVHGRQWKHUHTXHVWRU¶VIDFWVGHVFULEHGLQWKLVRSLQLRQWKHH[HFXWLYHGLUHFWRURIDVWDWHDJHQF\
ZRXOG QRW UHFHLYH DQ ³KRQRUDULXP´ IRU SXUSRVHV RI VHFWLRQ  D  RI WKH 3HQDO &RGH RU D
³EHQHILW´ IRU SXUSRVHV RI VHFWLRQ  RI WKH 3HQDO &RGH E\ DFFHSWLQJ D UHLPEXUVHPHQW RI
FHUWDLQWUDYHOH[SHQVHVWKDWDUHSD\DEOHE\WKHVWDWHDJHQF\7KHH[HFXWLYHGLUHFWRUZRXOGQRWEH
UHTXLUHGWRUHSRUWWKHUHLPEXUVHPHQWRQDSHUVRQDOILQDQFLDOVWDWHPHQW





6HHDOVR7H[$WW¶\*HQ2S1R*$DW   DQKRQRUDULXPIDOOVZLWKLQWKHGHILQLWLRQRI³EHQHILW´ 


7KH3)6PXVWDOVRLQFOXGHYDULRXVVRXUFHVRILQFRPHFHUWDLQW\SHVRIDVVHWVDQGOLDELOLWLHVDQGRWKHUDFWLYLWLHV
QRQHRIZKLFKDUHDWLVVXHLQWKLVRSLQLRQ


,QIRUPDWLRQUHTXLUHGE\VHFWLRQ E  RIWKH*RYHUQPHQW&RGHLVUHSRUWHGRQ3DUW;,,,RIWKH3)6IRUP
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TEXAS ETHICS
COMMISSION

ETHICS ADVISORY OPINION NO. 544

July 11, 2017
Whether the inspector general for the Health and Human Services Commission is
a “state officer” required to file a personal financial statement under Chapter
572 of the Government Code. (SP-13)
This opinion addresses whether the inspector general for the Health and Human Services
Commission (“HHSC”) is a “state officer” required to file a personal financial statement under
Chapter 572 of the Government Code.1
A state officer must file a personal financial statement with the Texas Ethics Commission. Gov’t
Code § 572.026. The term “state officer” includes an “appointed officer,” which includes an
“officer of a state agency who is appointed for a term of office specified by the Texas
Constitution or a statute of this state.” Id. §§ 572.002(1)(C), (9), (12) (emphasis added). The
issue is whether the inspector general is an appointed “officer of a state agency” and, therefore, a
state officer.
HHSC is a state agency, and the office of the inspector general (“the office”) is created within
HHSC and assigned certain statutory responsibilities. Id. §§ 531.002, .102(a). The inspector
general is appointed by the governor to serve for a statutory one-year term. Id. § 531.102(a-1).
However, HHSC’s enabling statutes identify the inspector general as the “director of the office”
rather than an “officer.” Id. § 531.102(a-1). The location of the office within HHSC, as an
agency consisting of several other divisions, raises the question whether the inspector general is
an “officer of a state agency” for purposes of Chapter 572.
In a prior opinion, we addressed whether a member of the board of directors of a state agency is
an “appointed officer” when the agency’s statute identified its members as “directors” rather than
“officers.” Ethics Advisory Opinion No. 70 (1992).2 In resolving that issue, we considered legal
authorities defining the term “state officer,” noting generally that the duties of the position rather
than the title one holds determine whether a person is an officer. Id. A person is a “state officer”
if the person exercises any sovereign function of government for the benefit of the public largely
independent of anyone else’s control. Id. (citing Aldine Indep. Sch. Dist. v. Standley, 280 S.W.2d
1

The office of inspector general was established in 2003. Act of June 2, 2003, 78th R.S., ch. 198, § 2.19(a), 2003
Tex. Gen. Laws 651.

2

The opinion considered a nearly identical definition in a predecessor statute. See V.T.C.S. art. 6252-9b, § 2(1).
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6HSWHPEHU

:KHWKHU WKH UHYROYLQJ GRRU ODZ LQ VHFWLRQ  RI WKH *RYHUQPHQW &RGH
ZRXOG SURKLELW D IRUPHU HPSOR\HH RI D VWDWH DJHQF\ IURP SURYLGLQJ FHUWDLQ
VHUYLFHV(AOR-622)
7KH 7H[DV (WKLFV &RPPLVVLRQ KDV EHHQ DVNHG ZKHWKHU WKH ³UHYROYLQJ GRRU´ ODZ LQ VHFWLRQ
 RI WKH *RYHUQPHQW &RGH ZRXOG SURKLELW WKH UHTXHVWRU RI WKLV RSLQLRQ ZKR LV D VWDWH
HPSOR\HH ³WKH UHTXHVWRU´  IURP GHSDUWLQJ WKH VWDWH DJHQF\ ZKHUH WKH UHTXHVWRU LV FXUUHQWO\
HPSOR\HGDQGSURYLGLQJFHUWDLQVHUYLFHVWRWZRIRUSURILWEXVLQHVVHV ³FOLHQWV´ 

7KHUHTXHVWRUVWDWHVWKDWWKHVWDWHDJHQF\SXEOLVKHGDUHTXHVWIRU SURSRVDOV ³5)3´ VHHNLQJD
YHQGRUWRSURYLGHLQIRUPDWLRQ WHFKQRORJ\VHUYLFHV 7KHUHTXHVWRUUHYLHZHG DQGVFRUHGWKHELG
SURSRVDOVVXEPLWWHGLQUHVSRQVHWRWKH5)37KHILUVWRIWKHWZRFOLHQWVVXEPLWWHGDSURSRVDOLQ
ZKLFKWKHVHFRQGFOLHQWZDVOLVWHGDVDVXEFRQWUDFWRU7KHUHTXHVWRUVWDWHVWKDWWKHUHTXHVWRUGLG
QRW SDUWLFLSDWH DQ\ IXUWKHU LQ WKH 5)3 RU SDUWLFLSDWH LQ QHJRWLDWLRQ ZLWK YHQGRUV RU WKH YHQGRU
VHOHFWLRQ 7KH UHTXHVWRU DOVR VWDWHV WKDW WKH UHTXHVWRU ZRXOG SURYLGH WKH VHUYLFHV DV D
³FRQVXOWDQW´HPSOR\HGE\DVWDIILQJDJHQF\DQGDVVLJQHGWRWKHFOLHQWV,QDGGLWLRQWKHUHTXHVWRU
VWDWHVWKDWWKHVHUYLFHVZRXOGEHLQIXUWKHUDQFHRIWKHH[HFXWHGVWDWHDJHQF\FRQWUDFWIRUZKLFK
WKHUHTXHVWRUUHYLHZHGDQGVFRUHGELGSURSRVDOV

5HYROYLQJ'RRU/DZ

6HFWLRQRIWKH*RYHUQPHQW&RGHVWDWHV

$ IRUPHU VWDWH RIILFHU RU HPSOR\HH RI D VWDWH DJHQF\ ZKR GXULQJ WKH SHULRG RI
VWDWH VHUYLFH RU HPSOR\PHQW SDUWLFLSDWHG RQ EHKDOI RI D VWDWH DJHQF\ LQ D
SURFXUHPHQW RU FRQWUDFW QHJRWLDWLRQ LQYROYLQJ D SHUVRQ PD\ QRW DFFHSW
HPSOR\PHQW IURP WKDW SHUVRQ EHIRUH WKH VHFRQG DQQLYHUVDU\ RI WKH GDWH WKH
RIILFHU VRUHPSOR\HH VVHUYLFHRUHPSOR\PHQWZLWKWKHVWDWHDJHQF\FHDVHG

*RY¶W&RGH



,QWKH UHJXODUOHJLVODWLYH VHVVLRQWKH/HJLVODWXUHDPHQGHGWKLVVHFWLRQWRSURKLELWDIRUPHUVWDWHRIILFHURU
HPSOR\HHRIDVWDWHDJHQF\ZKRGXULQJWKHSHULRGRIVWDWHVHUYLFHRUHPSOR\PHQWSDUWLFLSDWHGRQEHKDOIRIDVWDWH
DJHQF\LQDSURFXUHPHQWRUFRQWUDFWQHJRWLDWLRQLQYROYLQJDSHUVRQIURPDFFHSWLQJHPSOR\PHQWIURPWKDWSHUVRQ
EHIRUHWKHVHFRQGDQQLYHUVDU\RIWKHGDWHWKH³FRQWUDFWLVVLJQHGRUWKHSURFXUHPHQWLVWHUPLQDWHGRUZLWKGUDZQ´
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3DUWLFLSDWLRQDQG,QYROYHPHQW

7KH ILUVW TXHVWLRQ LV ZKHWKHU WKH UHTXHVWRU SDUWLFLSDWHG RQ EHKDOI RI D VWDWH DJHQF\ LQ D
SURFXUHPHQW RU FRQWUDFW QHJRWLDWLRQ LQYROYLQJ WKH FOLHQWV ,Q RXU RSLQLRQ WKH UHTXHVWRU
SDUWLFLSDWHGLQDSURFXUHPHQWRQEHKDOIRIDVWDWHDJHQF\E\VFRULQJDQGHYDOXDWLQJELGSURSRVDOV
IRU D VWDWH DJHQF\ FRQWUDFW )XUWKHU WKH SURFXUHPHQW LQYROYHG ERWK FOLHQWV EHFDXVH WKH\ ZHUH
LGHQWLILHGLQWKHSURSRVDODVSURYLGLQJVHUYLFHVXQGHUWKHFRQWUDFW$FFRUGLQJO\VHFWLRQ
RIWKH*RYHUQPHQW &RGH ZRXOGSURKLELWWKHUHTXHVWRUIURP DFFHSWLQJHPSOR\PHQWIURPHLWKHU
FOLHQW EHIRUH WKH VHFRQG DQQLYHUVDU\ RI WKH GDWH WKH HPSOR\HH¶V HPSOR\PHQW ZLWK WKH VWDWH
DJHQF\FHDVHV

$FFHSWLQJ(PSOR\PHQW

7KHVHFRQGTXHVWLRQLVZKHWKHUWKHUHTXHVWRUZRXOG³DFFHSWHPSOR\PHQW´IURPHLWKHUFOLHQWE\
SURYLGLQJWKHVHUYLFHVDWLVVXHZKLFKGHSHQGVXSRQWKHVSHFLILFFLUFXPVWDQFHVVXUURXQGLQJWKH
UHTXHVWRU¶VZRUNLQJDUUDQJHPHQWZLWKWKHVWDIILQJDJHQF\DQGWKHWZRFOLHQWV7KHIDFWVLQGLFDWH
WKHIROORZLQJ

x 7KH VWDIILQJ DJHQF\ ZRXOG FRQVLGHU WKH UHTXHVWRU LWV HPSOR\HH SD\ WKH
UHTXHVWRU¶VVDODU\DQGSURYLGHIRUZRUNSODFHEHQHILWV
x 7KH VWDIILQJ DJHQF\ ZRXOG DVVLJQ WKH UHTXHVWRU WR ZRUN IRU WKH FOLHQWV RQ D
³FRQVXOWDQWEDVLV´
x 7KHUHTXHVWRUZRXOGSURYLGHVHUYLFHVIRUWKHFOLHQWVLQIXUWKHUDQFHRIWKHFOLHQWV¶
REOLJDWLRQVXQGHUWKHVWDWHDJHQF\FRQWUDFW
x 7KH OHQJWK RI WKH UHTXHVWRU¶V HPSOR\PHQW ZLWK WKH VWDIILQJ DJHQF\ ZRXOG EH
FRQWLQJHQWRQWKHGXUDWLRQRIWKHVWDWHDJHQF\FRQWUDFWDQGFRXOGEHPRGLILHGE\
WKHFOLHQWV
x 7KHUHTXHVWRUZRXOGUHWDLQWKHULJKWWRWHUPLQDWHHPSOR\PHQWEHIRUHFRPSOHWLRQ
RIWKHFRQWUDFWZLWKRXWOLDELOLW\IRULWVFRPSOHWLRQ
x 7KH FOLHQWV ZRXOG JLYH WKH UHTXHVWRU LQVWUXFWLRQV FRQFHUQLQJ ZKHQ ZKHUH DQG
KRZWKHZRUNZRXOGEHSHUIRUPHG
x 7KHFOLHQWVZRXOGSURYLGHWKHUHTXHVWRUZLWKWUDLQLQJDVQHHGHG
x 7KHFOLHQWVZRXOGIXUQLVKWKHUHTXHVWRUZLWKDFRPSXWHU
x 7KH FOLHQWV DQG VWDIILQJ DJHQF\ ZRXOG MRLQWO\ FRQWURO WKH UHTXHVWRU¶V VFKHGXOH
DQG
x $OO KRXUV ZRUNHG DQG SDLG ZRXOG UHTXLUH WKH DSSURYDO RI ERWK WKH FOLHQWV DQG
VWDIILQJDJHQF\

:KHQ D VWDWXWH XVHV WKH WHUPV ³HPSOR\HH´ RU ³HPSOR\HG´ RU RWKHUZLVH UHIHUV WR DQ
³HPSOR\PHQW´ UHODWLRQVKLS FRXUWV ZLOO XVH WKH FRPPRQ ODZ WHVW RI HPSOR\PHQW XQOHVV WKH

6%  $FW RI 0D\   WK /HJ 56   HII 6HSWHPEHU    HPSKDVLV DGGHG  :H DGGUHVV WKH
UHTXHVWRU¶VIDFWVXQGHUWKHFXUUHQWODZ


:HDVVXPHIRUSXUSRVHVRIWKLVRSLQLRQWKDWWKHDJHQF\LVD³VWDWHDJHQF\´DVGHILQHGE\VHFWLRQ  RI
WKH*RYHUQPHQW&RGH
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VWDWXWH
GLFWDWHV RWKHUZLVH &KDSWHU  RI WKH *RYHUQPHQW &RGH GRHV QRW GHILQH WKH WHUP

³HPSOR\PHQW´ RU LQGLFDWH WKDW WKH /HJLVODWXUH LQWHQGHG WKH WHUP ³HPSOR\PHQW´ LQ VHFWLRQ
 WR EH LQWHUSUHWHG GLIIHUHQWO\ IURP KRZ WKDW WHUP LV XQGHUVWRRG LQ WKH FRPPRQ ODZ
7KHUHIRUHZHZLOOLQWKLVFDVHXVHWKHFRPPRQODZWHVWRIHPSOR\PHQWWRGHWHUPLQHZKHWKHUD
SURKLELWHGHPSOR\PHQWUHODWLRQVKLSZRXOGH[LVW

8QGHU WKH FRPPRQ ODZ WHVW JHQHUDOO\ DQ LQGLYLGXDO UHQGHUV VHUYLFHV DV DQ HPSOR\HH RI DQ
HPSOR\HULI

 7KHLQGLYLGXDODFWVDWOHDVWLQSDUWWRVHUYHWKHLQWHUHVWVRIWKHHPSOR\HU
 7KHHPSOR\HUFRQVHQWVWRUHFHLYHWKHLQGLYLGXDO¶VVHUYLFHVDQG
 7KHHPSOR\HUFRQWUROVWKHPDQQHUDQGPHDQVE\ZKLFKWKHLQGLYLGXDOUHQGHUV
VHUYLFHV RU WKH HPSOR\HU RWKHUZLVH HIIHFWLYHO\ SUHYHQWV WKH LQGLYLGXDO IURP
UHQGHULQJWKRVHVHUYLFHVDVDQLQGHSHQGHQWEXVLQHVVSHUVRQ

8QGHUWKH³ULJKWWRFRQWURO´WHVWDQHPSOR\HU¶VULJKWRUDELOLW\WRFRQWUROWKHPDQQHUDQGPHDQV
E\ZKLFKDQLQGLYLGXDOUHQGHUVVHUYLFHVLVVXIILFLHQWWRHVWDEOLVKDQHPSOR\PHQWUHODWLRQVKLS

,QRXURSLQLRQEDVHGRQWKHIDFWVSUHVHQWHGWKHUHTXHVWRUZRXOGEHDFWLQJWRVHUYHWKHLQWHUHVWV
RIWKHFOLHQWVZKRZRXOGEHFRQVHQWLQJWRUHFHLYHWKHVHUYLFHV7KHFOLHQWVZRXOGDOVRKDYHWKH
ULJKW RU DELOLW\ WR FRQWURO WKH PDQQHU DQG PHDQV E\ ZKLFK WKH UHTXHVWRU ZRXOG UHQGHU WKH
VHUYLFHV 7KXV DQ HPSOR\PHQW UHODWLRQVKLS ZRXOG H[LVW EHWZHHQ WKH UHTXHVWRU DQG WKH FOLHQWV
$FFRUGLQJO\ VHFWLRQ  RI WKH *RYHUQPHQW &RGH ZRXOG SURKLELW WKH UHTXHVWRU IURP
DFFHSWLQJWKHGHVFULEHG HPSOR\PHQWDUUDQJHPHQWEHIRUHWKHVHFRQGDQQLYHUVDU\RIWKHGDWHRQ
ZKLFKWKHUHTXHVWRU¶VVHUYLFHRUHPSOR\PHQWZLWKWKHVWDWHDJHQF\FHDVHV

6800$5<

6HFWLRQRIWKH*RYHUQPHQW&RGHSURKLELWVDIRUPHUVWDWHHPSOR\HHIURPSURYLGLQJWKH
VHUYLFHVGHVFULEHGEHIRUHWKHVHFRQGDQQLYHUVDU\RIWKHGDWHRQZKLFKWKHHPSOR\HH¶VVHUYLFHRU
HPSOR\PHQWZLWKWKHVWDWHDJHQF\FHDVHV

6HH1DWLRQZLGH0XW,QV&RY'DUGHQ86  6HHDOVR.HOOH\Y6RXWKHUQ3DFLILF&R
86     $WWRUQH\ *HQHUDO 2SLQLRQ 1RV *$ DW    *$  DSSO\LQJ FRPPRQ
ODZWHVWWRGHWHUPLQH PHDQLQJRI³HPSOR\HGE\´LQVWDWXWH '0DW   '0  DSSO\LQJFRPPRQ
ODZWHVWWRGHILQH³HPSOR\HH´LQLQGHPQLILFDWLRQVWDWXWH 


5HVWDWHPHQW 7KLUG RI(PSOR\PHQW/DZ&RQGLWLRQVIRU([LVWHQFHRI(PSOR\PHQW5HODWLRQVKLS D   


 6HH *$ DW  WHVW WR GHWHUPLQH ZKHWKHU D SHUVRQ LV DQ HPSOR\HH UDWKHU WKDQ LQGHSHQGHQW FRQWUDFWRU LV
ZKHWKHUWKHHPSOR\HUKDVDULJKWWRFRQWUROWKHSURJUHVVGHWDLOVDQGPHWKRGVRIRSHUDWLRQVRIWKHZRUN '0
DW   FRQVLGHULQJZKHWKHUHPSOR\HUKDVULJKWWRFRQWUROGHWDLOVRIZRUN 6HHDOVR&RPPHQWGWR5HVWDWHPHQW
7KLUG RI(PSOR\PHQW/DZ


$QLQGLYLGXDOPD\DOVREHWKHHPSOR\HHRIPRUHWKDQRQHHPSOR\HU6W-RVHSK+RVSY:ROII6:G
 7H[ $QLQGLYLGXDOLVDQHPSOR\HHRIWZRRUPRUHMRLQWHPSOR\HUVLI L WKHLQGLYLGXDOUHQGHUVVHUYLFHV
WRDWOHDVWRQHRIWKHHPSOR\HUVDQG LL WKDWHPSOR\HUDQGWKHRWKHUMRLQWHPSOR\HUVHDFKFRQWURORUVXSHUYLVHVXFK
UHQGHULQJRIVHUYLFHV5HVWDWHPHQW 7KLUG RI(PSOR\PHQW/DZ(PSOR\HHVRI7ZRRU0RUH(PSOR\HUV E 
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-DQXDU\

:KHWKHUDMXGJHPD\XVHSROLWLFDOFRQWULEXWLRQVWRSD\WKHFRVWVDVVRFLDWHGZLWK
PHPEHUVKLSLQDQRUJDQL]DWLRQWKDWKHOSVLWVPHPEHUVGHYHORSOHDGHUVKLSVNLOOV
$25 

6800$5<

$ MXGJH PD\ XVH SROLWLFDO FRQWULEXWLRQV WR SD\ WKH FRVWV DVVRFLDWHG ZLWK PHPEHUVKLS LQ DQ
RUJDQL]DWLRQWKDWKHOSV LWV PHPEHUV GHYHORSOHDGHUVKLSVNLOOV LIWKHMXGJH¶VSULPDU\SXUSRVHLQ
SD\LQJWKHFRVWVLVWRIDFLOLWDWHWKHGXWLHVRUDFWLYLWLHVRIWKHMXGLFLDORIILFH

$1$/<6,6

7KH 7H[DV (WKLFV &RPPLVVLRQ ³&RPPLVVLRQ´  KDV EHHQ DVNHG ZKHWKHU D MXGJH PD\ XVH
SROLWLFDO FRQWULEXWLRQV WR SD\ IRU WKH FRVWV DVVRFLDWHG ZLWK PHPEHUVKLS LQ D QRQSURILW
RUJDQL]DWLRQ DQG DWWHQGDQFH DW WKH RUJDQL]DWLRQ¶V SURJUDP WKDW KHOSV LWV PHPEHUV GHYHORS
OHDGHUVKLSVNLOOV

7KH UHTXHVWRU KDV SURYLGHG LQIRUPDWLRQ GHVFULELQJ WKH RUJDQL]DWLRQ DQG SURJUDP LQ TXHVWLRQ
7KHRUJDQL]DWLRQLVDQRQSURILWFRUSRUDWLRQZLWK WKHVWDWHGSXUSRVHRI³SURYLG>LQJ@HGXFDWLRQDO
VHUYLFHVUHODWLQJWRWKHDGYDQFHPHQWRIZRPHQ´7KHSDUWLFXODUSURJUDPLQZKLFKWKHUHTXHVWRU
ZLVKHV WR HQUROO FRQVLVWVRIIRXUVHVVLRQV KRXUVWRWDO KHOG LQ YDULRXVORFDWLRQVLQ 7H[DVWR
SURYLGH ³HGXFDWLRQDO DQG GHYHORSPHQW RSSRUWXQLWLHV WR 7H[DV ZRPHQ ZKR VHHN WR DGYDQFH DV
OHDGHUV DQG H[SDQG WKHLU NQRZOHGJH RI WKH GLYHUVH G\QDPLFV LVVXHV FKDOOHQJHV DQG
RSSRUWXQLWLHVWKDWLPSDFWWKHLUZRUNSHUVRQDOOLYHVDQGFRPPXQLWLHV´7KHFRVWVDVVRFLDWHGZLWK
WKHSURJUDPLQFOXGHSURJUDPPLQJPDWHULDOVPHDOVDFWLYLWLHVWUDYHODQGDFFRPPRGDWLRQV

7LWOH  RI WKH 7H[DV (OHFWLRQ &RGH SURKLELWV D FDQGLGDWH RU RIILFHKROGHU IURP FRQYHUWLQJ
SROLWLFDOFRQWULEXWLRQVWRSHUVRQDOXVH(OHF&RGH D ³3HUVRQDOXVH´LVGHILQHGDV³D
XVHWKDWSULPDULO\IXUWKHUVLQGLYLGXDORUIDPLO\SXUSRVHVQRWFRQQHFWHGZLWKWKHSHUIRUPDQFHRI
GXWLHVRUDFWLYLWLHVDVDFDQGLGDWHIRURUKROGHURIDSXEOLFRIILFH´,G G 7KXVLWLV
SHUPLVVLEOHIRUDMXGJHWRXVHSROLWLFDOFRQWULEXWLRQVWRSD\IRUPHPEHUVKLSLQDQRUJDQL]DWLRQLI
WKHEHQHILWVRIPHPEHUVKLSDUHSULPDULO\FRQQHFWHGZLWKGXWLHVRUDFWLYLWLHVRIWKHMXGJH¶VRIILFH
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3ROLWLFDO
FRQWULEXWLRQV PD\ QRW EH XVHG WR SD\ IRU HQWHUWDLQPHQW RU VRFLDO HYHQWV WKDW DUH QRW

FRQQHFWHGZLWKGXWLHVRUDFWLYLWLHVDVDFDQGLGDWHRURIILFHKROGHU

7KHUHTXHVWRULV DMXVWLFHRIWKHSHDFH $VVXFKWKHUHTXHVWRUKDVMXGLFLDODGPLQLVWUDWLYHDQG
ILQDQFLDOGXWLHVDVZHOODVMXULVGLFWLRQRYHUFULPLQDODQGFLYLOPDWWHUV7KHUHTXHVWRUVWDWHVWKDW
WKH ³>O@HDGHUVKLS WUDLQLQJ IRU MXGJHV ZLOO DOORZ XV WR ILQG SULQFLSOHV WKDW ZRUN LQ WKH SULYDWH
VHFWRUDQGDSSO\WKHPWRJRYHUQPHQWDQGWKHMXGJH¶VRIILFH´7KHUHTXHVWRUDOVRVWDWHVWKDWWKH
SULPDU\SXUSRVHLQ MRLQLQJWKHRUJDQL]DWLRQLV ³WRDFTXLUHVNLOOV WR LPSURYHWKHMXVWLFHV\VWHP
ERWKRQDQGRIIWKHEHQFK´

:H SUHYLRXVO\ KHOG WKDW D OHJLVODWRU PD\ XVH SROLWLFDO FRQWULEXWLRQV WR SD\ WKH FRVWV RI
PHPEHUVKLSLQDQRUJDQL]DWLRQWKDWKHOSVLWVPHPEHUVDFTXLUHOHDGHUVKLSVNLOOVLIWKHOHJLVODWRU¶V
SULPDU\SXUSRVHLQMRLQLQJVXFKDQRUJDQL]DWLRQLVWRIDFLOLWDWHOHJLVODWLYHZRUN(WKLFV$GYLVRU\
2SLQLRQ1R  6LPLODUO\OHDGHUVKLSWUDLQLQJPD\OHJLWLPDWHO\VHUYHWKHIXQFWLRQVRID
MXGLFLDO RIILFH LQFOXGLQJ WKDW RI D MXVWLFH RI WKH SHDFH 7KHUHIRUH WKH XVH RI SROLWLFDO
FRQWULEXWLRQV WR SD\ WKH FRVWV DVVRFLDWHG ZLWK PHPEHUVKLS LQ WKH RUJDQL]DWLRQ ZRXOG QRW EH D
FRQYHUVLRQWRSHUVRQDOXVHLIWKHMXGJH¶VSULPDU\SXUSRVHLQSD\LQJWKHFRVWVLVWRIDFLOLWDWHWKH
GXWLHVRUDFWLYLWLHVRIWKHMXGLFLDORIILFH









(WKLFV$GYLVRU\2SLQLRQ1R  


6HH*RY¶W&RGHFK&RGH&ULP3DUW


 6HH (WKLFV $GYLVRU\ 2SLQLRQ 1RV    OHJLVODWRU PD\ XVH SROLWLFDO FRQWULEXWLRQV WR SD\ WKH FRVWV RI
PHPEHUVKLS LQ DQ RUJDQL]DWLRQ WKDW KHOSV PHPEHUV DFTXLUH OHDGHUVKLS VNLOOV LI WKH OHJLVODWRU¶V SULPDU\ SXUSRVH LQ
MRLQLQJ WKH RUJDQL]DWLRQ LV WR IDFLOLWDWH OHJLVODWLYH ZRUN        RIILFHKROGHUV PD\ XVH SROLWLFDO
FRQWULEXWLRQVWRSD\IRUHGXFDWLRQDOFRXUVHVLIWKHFRXUVHVDUHSULPDULO\LQWHQGHGWRKHOSRIILFHKROGHUVZLWKRIILFLDO
GXWLHVRUDFWLYLWLHV 
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TEXAS ETHICS
COMMISSION

ETHICS ADVISORY OPINION NO. 547

June 27, 2018
Whether a candidate may use political contributions to pay childcare expenses
incurred during a campaign. (AOR-627)
SUMMARY
Under the facts presented, a candidate may use political contributions to pay childcare expenses
to facilitate the candidate’s participation in campaign activities.
FACTS
The requestor of this opinion is a candidate for public office who states that, since becoming a
candidate for public office, she has had to pay for childcare services (daycare and babysitting)
for her two young children while she attends campaign events and meetings. She describes the
campaign activities, in part, as commissioners court meetings; public office hours to meet with
voters; meetings with campaign volunteers; and attendance at other campaign events and
blockwalking. She states that she cannot be an effective and successful candidate without the
childcare services for several reasons, including that she is facilitating the meetings, she is
required to be “hands-on” at the meetings, that children would be a disturbance during the
meetings, that the events occur past the children’s bedtime, or that outdoor temperatures are too
high for the children to attend. She states that before she was a candidate, she was “a stay-athome mom” and never incurred costs for childcare other than an occasional babysitter for
personal reasons. She states that she desires to use political contributions to pay for the childcare
and that a supporter intends to contribute to the candidate’s campaign specifically to help defray
the costs of childcare.
ANALYSIS
A person who accepts a political contribution1 as a candidate may not convert the contribution to
personal use. Elec. Code § 253.035(a). “Personal use” is a use that primarily furthers individual
1

“Political contribution” means a campaign contribution or an officeholder contribution. Elec. Code § 251.001(5).
“Campaign contribution” means a contribution to a candidate or political committee that is offered or given with the
intent that it be used in connection with a campaign for elective office or on a measure. Id. § 251.001(3).
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or family purposes not connected with the performance of duties or activities as a candidate. Id. §
253.035(d).
The candidate’s payments for childcare services further some individual or family purposes.
However, we have previously recognized that “by specifying that the use must not primarily
serve individual or family purposes, the legislature has indicated that a use is not a prohibited
personal use merely because it may have some incidental benefits to the individual candidate.”
Ethics Advisory Opinion No. 149 (1993) (emphasis in original). According to the facts
presented, the candidate began paying for childcare services only after becoming a candidate,
and the candidate’s stated purpose in acquiring the childcare services is to allow or facilitate her
participation in campaign activities. Thus, in our opinion, the payments would not primarily
further individual or family purposes not connected with the performance of duties or activities
as a candidate and therefore would not constitute personal use.2

2

By comparison, the use of political contributions for leadership training, seminars, or courses of study may be
connected with the activities of a candidate because they facilitate activities as a candidate. See Ethics Advisory
Opinion Nos. 546 (2018), 423 (1999), 267 (1995), 247 (1995), and 157 (1993).
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ETHICS ADVISORY OPINION NO. 548

December 14, 2018
Whether an associate judge may wear judicial robes and use the title “associate judge” in
political advertising. (SP-15)
SUMMARY
Section 255.006 of the Election Code does not prohibit an associate judge from wearing judicial
robes or referring to the judge in political advertising as “Associate Judge, 1000th District Court,
Texas County.”
ANALYSIS
Use of “Associate Judge” in Political Advertising
We address in this opinion whether an associate judge, who is also a candidate for state district
judge, may wear judicial robes or refer to himself in political advertising in the following
manner: “John Smith, Associate Judge, 1000th District Court, Texas County.”
Section 255.006 of the Election Code states:
(a) A person commits an offense if the person knowingly enters into a contract or
other agreement to print, publish, or broadcast political advertising with the intent
to represent to an ordinary and prudent person that a candidate holds a public
office he does not hold at the time the agreement is made.
(b) A person commits an offense if the person knowingly represents in a
campaign communication that a candidate holds a public office he does not hold
at the time the representation is made.
That law generally does not prohibit a judge from using the title “judge” in political advertising
or campaign communications for another judicial office as long as the communications do not
suggest that the judge holds a public office the person does not hold. See, e.g., Ethics Advisory
Opinion No. 171 (1993) (a part-time municipal judge seeking the office of district or county
court-at-law judge may use the title “judge” in political advertising); see also Elec. Code
§§ 251.001(16), (17) (defining “political advertising” and “campaign communication”).
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For purposes of this opinion, the issue is whether wearing judicial robes or the use of the title
“associate judge” would represent that the judge holds a public office, not whether the judge is
actually a judge. In this instance, wearing judicial robes or using a reference to the associate
judge as “Associate Judge, 1000th District Court, Texas County” does not, by itself, represent
that the judge holds an office the judge does not hold, and therefore would not violate section
255.006 of the Election Code.
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TEXAS ETHICS COMMISSION
RECOMMENDATIONS FOR STATUTORY CHANGES
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Texas Ethics Commission
Recommendations for Statutory Changes
86th Legislative Session
(Adopted December 13, 2018)
The following recommendations from the Texas Ethics Commission (the “TEC”) are made
pursuant to Section 571.073(3) of the Texas Government Code. The relevant statutes have been
attached as exhibits where applicable.
I. RECOMMENDATIONS TO REPEAL UNCONSTITUTIONAL STATUTES
Recommendation No. 1: Repeal Statute that Prohibits Use of Legislatively Produced
Materials in Political Advertising
Repeal Section 306.005 of the Texas Government Code, which states that a person may not use
in political advertising any audio or visual materials produced by or under the direction of the
legislature or of a house, committee, or agency of the legislature.
Reason: On November 29, 2016, the TEC was permanently restrained and enjoined from
enforcing Section 306.005 of the Texas Government Code following a final judgment issued in
Cause No. 2016-27417, Briscoe Cain v. Untermeyer, et al., in the 270th District Court of Harris
County, Texas (no appeal). The trial court held that the statute violated the First Amendment to
the United States Constitution and Article I, Section 8 of the Texas Constitution. This
amendment would conform the statute to be consistent with the trial court’s final judgment.
A draft amendment to Chapter 306 of the Government Code is found at Exhibit A, page 36.
Recommendation No. 2: Repeal Portion of Statute that Prohibits Corporations and Labor
Organizations from Contributing to Direct Campaign Expenditure Only Committees
Amend Chapter 253 of the Texas Election Code to allow a corporation or labor organization to
make a political contribution to a political committee that intends to act exclusively as a “direct
campaign expenditure only committee,” also known as a “SuperPac.”
Reason: On October 16, 2013, in Texans for Free Enterprise v. Texas Ethics Commission, 732
F.3d 535 (5th Cir. 2013)(no appeal), the United States Court of Appeals for the Fifth Circuit
affirmed a preliminary injunction enjoining the TEC from enforcing Sections 253.094(a) and
253.003(b) of the Election Code, which were declared unconstitutional under the First
Amendment to the United States Constitution. A permanent injunction was issued by the trial
court on December 20, 2013 (See Texans for Free Enterprise v. Texas Ethics Commission, 2013
U.S. Dist. LEXIS 187379). This amendment would conform the statute to be consistent with the
Court’s opinion and the final judgment entered by the trial court.
A draft amendment to Title 15 of the Election Code is found at Exhibit B, page 37.
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Recommendation No. 3: Repeal Statute that Requires 60-Day Waiting Period and 10Contributor Requirements for General-Purpose Committees
Repeal Section 253.037(a) of the Texas Election Code relating to the 60-day and 10-contributor
requirements applicable to general-purpose committees. In addition, repeal Section 253.037(c) of
the Election Code, which merely provides an exception to Section 253.037(a).
Reason: On August 12, 2014, in Catholic Leadership Coalition of Texas v. Reisman, 764 F.3d
409 (5th Cir. 2014) (no appeal), the United States Court of Appeals for the Fifth Circuit struck
down as unconstitutional portions of the Texas Election Code that required a general purpose
committee to collect contributions from ten contributors and wait sixty days before exceeding
$500 in contributions and expenditures in an election. This amendment would conform the
statute to be consistent with the Court’s opinion.
A draft amendment to Title 15 of the Election Code is found at Exhibit C, page 38.
Recommendation No. 4: Repeal Statute Requiring Contribution and Expenditure Limits
for Speaker Election
Repeal Sections 302.017 and 302.019 of the Texas Government Code relating to contribution
and expenditure restrictions for speaker elections.
Reason: On August 21, 2008, in Free Market Foundation v. Reisman, 573 F. Supp. 2d 952
(Dist. Court, WD Texas 2008) (no appeal), the United States District Court for the Western
District of Texas, Austin Division, found that the contribution and expenditure restrictions for
speaker elections in the Texas Government Code violated the First Amendment to the United
States Constitution. This amendment would conform the statute to be consistent with the trial
court’s final judgment.
A draft amendment to Chapter 302 of the Government Code is found at Exhibit D, page 39.
II. RECOMMENDATIONS TO IMPROVE ENFORCEMENT EFFICIENCIES
Recommendation No. 5: Authorize Disclosure of Confidential Information Showing
Possible Criminal Violations to Texas Rangers Public Integrity Unit
Authorize the Commission to disclose to law enforcement agencies, including the Texas Rangers
Public Integrity Unit, information relating to a sworn complaint.
Reason: Section 571.171, Texas Government Code, authorizes the TEC to refer certain matters
to the appropriate prosecuting attorney for criminal prosecution without violating the
confidentiality restriction under Section 571.140. Prior to 2014, the TEC referred allegations of
criminal violations to the Travis County District Attorney’s Public Integrity Unit. After that
office was disbanded in 2014, the Texas Rangers’ Public Integrity Unit took over the criminal
investigation of public officials. That unit now handles the referral of these matters to the
appropriate prosecuting attorney for criminal prosecution. There is no provision in Chapter 571
that allows the TEC to disclose or refer matters to the Texas Rangers for criminal investigation.
In order to protect the public, the TEC must be authorized to disclose information to the Texas
Rangers, local law enforcement authorities, and federal law enforcement authorities.
A draft amendment to Chapter 571 of the Government Code is found at Exhibit E, page 40.
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Recommendation No. 6: Amend Statutes to Provide Consistency to Records Retention
Requirements for Campaign Finance Reports, Lobby Reports, and Personal Financial
Statements
Amend Title 15 of the Texas Election Code and Chapter 572 of the Texas Government Code to
require filers to maintain records related to information disclosed in campaign finance reports,
personal financial statements, and lobby reports for a consistent period of time sufficient to take
into account the applicable statute of limitations for enforcement of potential violations. The
TEC recommends a four year retention period.
Reason: Recordkeeping requirements for the various reports filed with the TEC and local filing
authorities range from two years (for campaign finance reports) to four years (for lobby reports).
There is no record retention requirement for personal financial statements. Pursuant to TEC Rule
12.5, the TEC cannot accept jurisdiction over a sworn complaint if the alleged violation is also a
criminal offense and is barred from criminal prosecution by the applicable statute of limitations,
which in many cases is two years. The TEC is barred from investigating alleged violations that
are not criminal offenses if the conduct occurred more than three years before the complaint was
filed. Having a uniform records retention requirement for all reports that could be the subject of a
sworn complaint and ensuring the retention requirement is sufficient in length to prevent records
from being destroyed before the statute of limitations has expired would improve the TEC’s
ability to enforce election laws under its jurisdiction.
A draft amendment to Chapter 572 of the Government Code is found at Exhibit F, page 41.
III. RECOMMENDATIONS FOR COST SAVINGS EFFICIENCIES
Recommendation No. 7: Authorize the TEC to Provide Certain Notices via Email
Amend Section 571.032 of the Texas Government Code to allow the TEC to send certain notices
electronically, including notice that a sworn complaint does not comply with the form
requirements or that the TEC has no jurisdiction over a sworn complaint.
Reason: Section 571.032, Texas Government Code, requires the TEC to send all initial notices,
decisions, and reports to complainants and respondents using certified mail, restricted delivery,
return receipt requested. The additional cost for this method of service is $10.05 and the average
delivery time (assuming the intended recipient accepts delivery) is three to five business days.
This includes notices that a sworn complaint does not comply with form requirements or that the
TEC does not have jurisdiction over the alleged violation. In FY 2018, the TEC dismissed 187
sworn complaints that did not comply with the form requirements or were not within the TEC’s
jurisdiction. In each instance, the TEC was required to send notice of the determination to both
the complainant and the respondent by certified mail, restricted delivery, return receipt requested
at a cost of regular mail plus $10.05. The TEC estimates that it spends an additional $2,500
annually to comply with the requirement that complainants and respondents must personally sign
for delivery of the written notice that a sworn complaint was not accepted by the TEC. It is
neither cost-effective nor efficient to use this method to provide notice of dismissals in these
instances. Authorizing the TEC to send these notices by regular mail or electronic delivery
would reduce costs and provide a more efficient method of communicating this information.
A draft amendment to Chapter 571 of the Government Code is found at Exhibit G, page 42.
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IV. RECOMMENDATIONS TO ASSIST FILERS
Recommendation No. 8: Allow Filers to Verify Reports Filed with the TEC with a
Declaration
Amend Section 571.077 of the Texas Government Code to allow filers who are eligible to file
personal financial statements with the TEC on paper to verify the report by completing a written
unsworn declaration subscribed by the filer as true under penalty of perjury.
Reason: H.B. 791 (effective 5/29/17) amended Section 572.0291 of the Texas Government Code
to allow appointed officers to file personal financial statements with the TEC by certified mail.
The personal financial statement form requires the filer to verify the report before a notary
public. The TEC has been advised by filers that it can be costly and inconvenient to locate a
notary in time to meet the statutory filing deadline. Section 132.001 of the Texas Civil Practice
and Remedies Code authorizes the use of a written unsworn declaration in lieu of an affidavit.
An unsworn declaration is signed by the affiant, who swears under penalty of perjury that the
information contained in the document is true. Because there is no notary requirement with an
unsworn declaration, filers would have a more convenient and less expensive way to verify the
report in order to meet the filing deadline. The declaration would have the same force of law as a
notarized affidavit. Amending Section 571.077 of the Texas Government Code to allow for the
use of an unsworn declaration would make the statute consistent with Section 132.001 of the
Texas Civil Practice and Remedies Code.
A draft amendment to Chapter 571 of the Government Code is found at Exhibit H, page 43.
Recommendation No. 9: Allow Certain Campaign Finance Reports to be Filed in Black or
Blue Ink or, Alternatively, Remove the Requirement
Amend Section 254.036 of the Texas Election Code to allow TEC filers exempt from electronic
filing of campaign finance reports to complete and file reports using blue or black ink.
Alternatively, remove the requirement regarding ink color altogether.
Reason: Section 254.036 of the Texas Election Code requires paper reports filed with the TEC to
be written or typed in black ink. The TEC has received repeated inquiries seeking clarification
about whether paper reports printed in blue ink would be accepted and has been advised that
local filing authorities are rejecting attempts to file paper reports printed in blue ink. It makes no
difference to the TEC’s administration of law whether a report is filed using black or blue ink.
Draft amendments to Chapter 254 of the Government Code are found at Exhibit I, page 44.
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EXHIBIT A
Repealed text is indicated by [strikethrough] text.

CHAPTER 306 OF THE GOVERNMENT CODE

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

[Sec. 306.005. USE OF LEGISLATIVELY PRODUCED AUDIO OR VISUAL MATERIALS
IN POLITICAL ADVERTISING PROHIBITED. (a) A person may not use audio or visual
materials produced by or under the direction of the legislature or of a house, committee, or
agency of the legislature in political advertising.
(b) After a formal hearing held as provided by Subchapter E, Chapter 571, the Texas Ethics
Commission may impose a civil penalty against a person who violates this section. The amount
of the penalty may not exceed $5,000 for each violation.
(c) Subsection (a) does not prohibit describing or quoting the verbal content of the audio or
visual materials in political advertising.
(d) Subsection (a) does not apply to a photograph of a current or former member of the
legislature obtained from a house, committee, or agency of the legislature that is used in
accordance with terms and conditions established by the entity from which the photograph was
obtained.
(e) In this section:
(1) "Political advertising" has the meaning assigned by Section 251.001, Election Code.
(2) "Visual materials" means photographic, video, or other material containing a still or moving
recorded image or images.]
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EXHIBIT B
Proposed language is indicated by underlined text.

TITLE 15 OF THE ELECTION CODE

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Sec. 253.105. POLITICAL CONTRIBUTIONS TO DIRECT CAMPAIGN EXPENDITURE
COMMITTEES
(a) A corporation or labor organization may make a political contribution from its own property
to a political committee that intends to act exclusively as a direct campaign expenditure only
committee.
(b) For purposes of this section, a “direct campaign expenditure only committee” is a political
committee that makes direct campaign expenditures and does not make or intend to make
political contributions to any candidate, officeholder, or specific-purpose committee established
or controlled by a candidate or officeholder.
(c) A direct campaign expenditure only committee’s acceptance of a political contribution from a
corporation or labor organization does not constitute a violation of section 253.003(b) or
253.094(a) of the Election Code if, before accepting the contribution, the committee files with
the commission an affidavit stating:
(1) the committee intends to act exclusively as a direct campaign expenditure only
committee; and
(2) the committee will not use its political contributions to make political contributions to
any candidate for elective office, officeholder, or political committee that makes a
political contribution to a candidate or officeholder.
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EXHIBIT C
Repealed text is indicated by [strikethrough] text.

TITLE 15 OF THE ELECTION CODE

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Sec. 253.037. RESTRICTIONS ON CONTRIBUTION OR EXPENDITURE BY GENERALPURPOSE COMMITTEE
[(a) A general-purpose committee may not knowingly make or authorize a political contribution
or political expenditure unless the committee has:
(1) filed its campaign treasurer appointment not later than the 60th day before the date the
contribution or expenditure is made; and
(2) accepted political contributions from at least 10 persons.]
(b) A general-purpose committee may not knowingly make a political contribution to another
general-purpose committee unless the other committee is listed in the campaign treasurer
appointment of the contributor committee.
[(c) Subsection (a) does not apply to a political party’s county executive committee that is
complying with Section 253.031 or to a general-purpose committee that accepts contributions
from a multicandidate political committee (as defined by the Federal Election Campaign Act)
that is registered with the Federal Election Commission, provided that the general-purpose
committee is in compliance with Section 253.032.]
(d) A person who violates this section commits an offense. An offense under this section is a
Class A misdemeanor.
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EXHIBIT D
Repealed text is indicated by [strikethrough] text.

CHAPTER 302 OF THE GOVERNMENT CODE

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

[Sec. 302.017. CONTRIBUTIONS AND LOANS FROM ORGANIZATIONS
(a) Except as provided by Subsection (b), a corporation, partnership, association, firm, union,
foundation, committee, club, or other organization or group of persons may not contribute or
lend or promise to contribute or lend money or other things of value to a speaker candidate or to
any other person, directly or indirectly, to aid or defeat the election of a speaker candidate.
(b) This section does not apply to a loan made in the due course of business to a speaker
candidate for campaign purposes by a corporation that is legally engaged in the business of
lending money and that has continuously conducted the business for more than one year before
making the loan to the speaker candidate.]
[Sec. 302.019. INDIVIDUAL CONTRIBUTIONS; CAMPAIGN EXPENDITURES
(a) Except as provided by Section 302.017 or 302.018, an individual other than the speaker
candidate may contribute personal services and traveling expenses to aid or defeat a speaker
candidate.
(b) An individual other than the speaker candidate may expend a total of not more than $100 for
the cost of correspondence to aid or defeat the election of a speaker candidate.
(c) Except as provided by Subsections (a) and (b), all campaign expenditures must be made by
the speaker candidate from campaign funds.]
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EXHIBIT E
Proposed language is indicated by underlined text.

CHAPTER 571 OF THE GOVERNMENT CODE

1
2
3
4
5
6
7
8
9
10
11
12
13
14

Sec. 571.1401. CERTAIN DISCLOSURE OF INFORMATION
(a) To protect the public interest, the commission may disclose to a law enforcement agency
information that is confidential under Section 571.140(a).
(b) The commission may disclose information under this section only to the extent necessary for
the recipient of the information to perform a duty or function that is in addition to the
commission's duties and functions.
(c) Information disclosed to a law enforcement agency under this section remains confidential,
and the agency must take appropriate measures to maintain that confidentiality.
(d) A person commits an offense if the person discloses confidential information obtained under
this section. An offense under this subsection is a Class C misdemeanor.
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EXHIBIT F
Repealed text is indicated by [strikethrough] text.
Proposed language is indicated by underlined text.

CHAPTER 572 OF THE GOVERNMENT CODE;
TITLE 15 OF THE ELECTION CODE

1

Sec. 572.0292. RETENTION OF RECORDS

2
3
4

(a) An individual required to file a personal financial statement shall maintain a record of the
information that is necessary for filing the personal financial statement for at least four years
beginning on the filing deadline for the personal financial statement containing the information.

5

AND

6

Sec. 254.001. RECORDKEEPING REQUIRED.

7
8
9

(d) A person required to maintain a record under this section shall preserve the record for at least
four [two] years beginning on the filing deadline for the report containing the information in the
record.
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EXHIBIT G
Proposed language is indicated by underlined text.

CHAPTER 571 OF THE GOVERNMENT CODE

1
2
3
4
5
6
7
8
9
10
11
12

Sec. 571.032. MAILING OF NOTICES, DECISIONS, AND REPORTS. (a) Except as
provided by Subsection (b) or (c), each written notice, decision, and report required to be sent
under this chapter shall be sent by registered or certified mail, restricted delivery, return receipt
requested.
(b) After written notice under Section 571.123(b) regarding the filing of a sworn complaint has
been sent to a person in the manner required by Subsection (a), the commission may send the
person any additional notices regarding the complaint by regular mail or electronic delivery
unless the person has notified the commission to send all notices regarding the complaint by
registered or certified mail, restricted delivery, return receipt requested.
(c) Written notice under Section 571.123(c) that a sworn complaint does not comply with the
form requirements or that the commission does not have jurisdiction under Section 571.124(f)
may be sent by regular mail or electronic delivery.
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EXHIBIT H
Proposed language is indicated by underlined text.

CHAPTER 571 OF THE GOVERNMENT CODE

1
2
3
4
5
6
7
8
9
10
11
12
13

Sec. 571.077. STATEMENTS, REGISTRATIONS, AND REPORTS CONSIDERED TO BE
VERIFIED. (a) A statement, registration, or report that is filed with the commission is
considered to be under oath by the person required to file the statement, registration, or report
regardless of the absence of or defect in the affidavit of verification, including a signature.
(b) A person required to file a statement, registration, or report with the commission is subject to
prosecution under Chapter 37, Penal Code, regardless of the absence of or defect in the affidavit
of verification.
(c) This section applies to a statement, registration, or report that is filed with the commission
electronically or otherwise.
(d) An unsworn declaration, in the format prescribed by Section 132.001 of the Texas Civil
Practice and Remedies Code, may be used in lieu of an affidavit of verification when filing a
paper report with the commission.
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EXHIBIT I
Repealed text is indicated by [strikethrough] text.
Proposed language is indicated by underlined text.

CHAPTER 254 OF THE ELECTION CODE

1
2
3
4
5

Sec. 254.036. FORM OF REPORT; AFFIDAVIT; MAILING OF FORMS. (a) Each report filed
under this chapter with an authority other than the commission must be in a format prescribed by
the commission. A report filed with the commission that is not required to be filed by computer
diskette, modem, or other means of electronic transfer must be on a form prescribed by the

7

commission and written in black or blue ink or typed with black or blue typewriter ribbon or, if
the report is a computer printout, the printout must conform to the same format and paper size as
the form prescribed by the commission.

8

OR

9

Sec. 254.036. FORM OF REPORT; AFFIDAVIT; MAILING OF FORMS. (a) Each report filed
under this chapter with an authority other than the commission must be in a format prescribed by
the commission. A report filed with the commission that is not required to be filed electronically
[by computer diskette, modem, or other means of electronic transfer] must be on a form
prescribed by the commission [and written in black or blue ink or typed with black or blue
typewriter ribbon] or, if the report is a computer printout, the printout must conform to the same
format and paper size as the form prescribed by the commission.
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