| Political Advertising |


Presenter
Presentation Notes
Hi, this is Patti Shannon. I am a senior legal assistant with the Texas Ethics Commission, and this presentation will cover some of the statutes and rules that pertain to political advertising in Texas. If you have any questions while we are going through this presentation, you are welcome and encouraged to reach out to us. We can be reached by calling us at 512-463-5800. If you have questions about how to use our Electronic Filing Application, or how to reset your password – questions like that – ask for Technical Support. If you have questions about political advertising, ask for the Legal Department.
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Presenter
Presentation Notes
Before we go any further, here is where you can find a lot of information on political advertising on our website. Keep in mind that our website is being redesigned right now, and these items will be found elsewhere on the new website. But for now, go to our home page at ethics.state.tx.us, click on Resources at the top left, and then click on Advertising.
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For comprehensive review of political advertising requirements, please refer to the Political Advertising Guide: What You
Need to Know or to the Political Advertising Requirements: Frequently Asked Questions.

For questions about the use of public funds for political advertising, please refer to the Political Subdivision guide and/or
the School District guide.

For examples of sentences/phrases that the Texas Ethics Commission has determined advocate passage or defeat of a
measure then see Phrases Advocating Passage or Defeat of a Measure .

For questions about communications that support, oppose, or propose legislation, please refer to the Legislative
Advertising guide.
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Presentation Notes
That will bring you to this page. There is a wealth of information on this page. We suggest that you start with the pamphlet “Political Advertising: What You Need to Know”. But there are many other useful items here, so take a look around when you get a chance. Many of your questions will be answered somewhere on this page.
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Contents of Presentation

@ What is political advertising?
@ What does political advertising HAVE to include:
O Disclosure Statement

o Highway notice (if it can be seen from a road)

©)

The word “for” in certain circumstances

@ What can political advertising NOT include:

©)

O
O

Misrepresentation of true source of
communication

Misrepresentation of identity
Misrepresentation of title
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Presenter
Presentation Notes
Here are some of the things we hope to cover with this presentation: 


Political Advertising

@ No form of speech is entitled to greater constitutional
protection than political speech.

@ Disclosure is the primary interest justifying political
advertising regulations.

@ Sunlight is said to be the best of disinfectants.

Doe v. State, 112 S.W.3d 532 (Tex. Crim. App. 2003); Buckley v. Valeo, 424
U.S. 1(1976)
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Presentation Notes
The cases Doe v. State and Buckley v. Valeo held that it has been consistently recognized that there must be substantial regulation of elections if they are to be fair, honest, and orderly.  The government's interest in preventing and detecting corruption in campaign finances may be of sufficient importance to outweigh possible infringement on constitutional rights.

Political advertising deals with competing concerns - freedom of speech and a free marketplace to share ideas versus detecting corruption and the appearance of corruption.  Therefore, some regulation of political advertising is constitutional and desirable.  


Political Advertising Defined

Communication supporting/opposing:
@ Candidate for public office,
@ Candidate for political party office,
@ Public officer,
@ Political party, or a

® Measure

Tex. Elec. Code § 251.001(16); 1 Tex. Admin. Code § 20.1(11)
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That is obviously different than commercial advertising and it is treated differently for purposes of campaign finance.
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Political Advertising Defined (cont’d)

@ Written form

O
O
O
O

or

Pamphlets, circulars, flyers, business cards
Billboards, yard signs and bumper stickers
Door hangers, or
Internet website;

@ In return for consideration, is published or broadcast by:

O
O

Newspaper, magazine, periodical, or
Radio/TV

Tex. Elec. Code § 251.001(16); 1 Tex. Admin. Code § 20.1(11); Tex. Ethics Comm’n
Op. No. 435 (2001)
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- So if a candidate runs a campaign ad and pays the newspaper to publish that ad, that’s political advertising. But if a newspaper publishes an article or editorial, that is not political advertising – because there is no consideration. 


Political Advertising

@ DOES NOT include:
O Individual communication by email or text
message

@ DOES include:
O Mass emails or texts involving expenditure of
funds beyond the basic cost of hardware
messaging software and bandwidth

1 Tex. Admin. Rules § 20.1(11)(B)
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An email or text message sent by one individual to one individual is not considered political advertising. So, if you send a single email or text message to someone, that is excluded from the definition of political advertising. 

However, if you spend money beyond the basic cost of hardware messaging software and bandwidth to send a mass email or text to multiple individuals, then it would be political advertising.
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Express Advocacy

@ If political advertising contains “express advocacy,” it

must contain a disclosure statement

@ Expressly advocates election/defeat of

©)
©)

@ Magic Words: include, but are not limited to:

O

O O OO

Tex. Elec. Code § 255.001; McConnell v. FEC, 540 U.S. 93 (2003)

An identified candidate; or
A Measure

Vote for / Elect
Support / Reject
Defeat

Smith for Senate
Cast your ballot for X

9
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Presentation Notes
We will cover that disclosure statement later in this presentation, but first, let’s dive into what express advocacy is

The law does not define the term “express advocacy.” However, the law does provide that political advertising is automatically deemed to contain express advocacy if it is authorized by a candidate, an agent of a candidate, or a political committee that files campaign finance reports. 

Otherwise, generally speaking, the question is whether the communication expressly advocates the election or defeat of an identified candidate or the passage or defeat of a measure, such as a bond election. The inclusion of words such as “vote for,” “elect,” “support,” “defeat,” “reject,” or “Smith for Senate” would clearly constitute express advocacy, but express advocacy is not limited to communications that use those words. Similar phrases, such as “Cast your ballot for X,” etc. would also be express advocacy. 

Most political advertising issues involve communications that contain express advocacy. Problems arise when people try to skate around the definitions.
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Express Advocacy (cont’d)

Functional equivalent of express advocacy:

Political advertising is susceptible of no reasonable
interpretation other than as an appeal to vote for or
against a specific candidate.

FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449 (2007); see also
Citizens United v. FEC, 558 U.S. 310 (2010)

10
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Per the FEC v. Wisconsin Right to Life case, even if your material does not include some of those magic words from the previous slide, it can still be considered to include express advocacy if there is no reasonable interpretation other than as an appeal to vote for or against a specific candidate

This case created a list of factors to look for, including: 

Does it take a position on a legislative issue?; 
Does it “exhort the public to adopt that position and to contact public officials with respect to the matter”?;
Does it mention an election, candidacy, political party, or challenger?; and
Does it take a position on a candidate’s character, qualifications, or fitness for office?


Express Advocacy (cont’d)

® Case-by-case determination

®

If unsure, include disclosure statement

® Political advertising without express advocacy:
o  Disclosure statement not necessary

o  But other laws apply

® Never harm to include it when it may not be needed,
but there is harm if it is needed and it is not there
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Whether a political advertisement contains express advocacy is determined on a case-by-case basis

If you are unsure, always include the disclosure statement. 

It is hard to imagine political advertising without express advocacy, but the law does leave room for that. If that happens, the disclosure statement would not be necessary, but other laws would apply. 

There is never any harm to include it and not need it, but there could be harm if you need it and don’t include it. You could be liable to the state for a civil penalty in an amount determined by the commission not to exceed $4,000, and someone could file a sworn complaint against you for failure to include it


Disclosure Statement

@ Required if political advertising contains express
advocacy

@ Political advertising is deemed to contain express
advocacy if:

O Authorized by candidate (or agent) or
O  Authorized by a PAC filing reports

Tex. Elec. Code § 255.001(b), (c)
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So, this is a summary slide regarding the disclosure statement:

That brochure we touched on earlier, “Political Advertising: What You Need to Know” will contain a lot more information on the disclosure statement, so read that, too



Disclosure Statement (cont'd)

Must Include:

® “Political advertising” or a recognizable
abbreviation, such as “Pol. Adv.”; and

® Include full name of the:
O  person who paid for it;
O  PAC authorizing it; or
O  candidate or supporting SPAC, if authorized
by candidate

® Must be on the face of the political advertising

Tex. Elec. Code § 255.001; 1 Tex. Admin. Code § 26.1
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So, as you can tell, most political advertising, with some exceptions that we will go into later, must include a disclosure statement. 

Typically looks something like “Political Advertising by John Doe” or “Political Advertising by ABC PAC.”


Disclosure Statement (cont'd)

@ Coordinated Campaigns:

O Running as a slate
O Candidate and a PAC working together

@ Cautious approach would be to include all of the
names in the disclosure statement.

Texas Ethics Commission 14 September 2025


Presenter
Presentation Notes
For a coordinated campaign, which is where several candidates pool their resources and run as a slate, or a candidate and political action committee work together, the cautious approach is to include all of the names in the disclosure statement, such as “Political advertising by Juan Garza and Rosa Gonzales”. The law does not require it, but it provides greater transparency and clarity for the voters. 
For instance, if you work with someone else, and they pay for the yard signs and you pay for the newspaper ad, it is accurate if the individual or entity that paid for each type of advertising only puts their name on the disclosure For a coordinated campaign, which is where several candidates pool their resources and run as a slate, or a candidate and political action committee work together, the cautious approach is to include all of the names in statement, but it is unclear to the public that you are working together and each of you authorized that advertising even if you did not pay for it.


Disclosure Statement (cont'd)

@ No size requirement, but must be legible

@ No requirement to put address, campaign treasurer’s
name, or campaign treasurer’s address

@ If your signs are double sided, it must appear on both
sides

@® No exact phrase.
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Presentation Notes
There are no specific rules on how large or small the disclosure statement must be.

Many people think that a disclosure statement must include an address or the name of the campaign treasurer; that is not required

If your signs are double sided, it must appear on both sides.


Disclosure Statement (cont'd)

® For written communications:

O Appear on one line of text or successive lines of
text on the face of the political advertising (i.e.
not the back).

® For communications that do not contain written text
(audio only):

o  Be clearly spoken

1 Tex. Admin. Code § 26.1
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Presentation Notes
There are no specific rules on how long it must be spoken if it is an audio advertisement, but it must be clearly spoken


Disclosure Statement Exceptions

Items that are worn, including:
T-shirts
Buttons

Pins

Lapel Stickers
Hats

Tex. Elec. Code § 255.001(d)
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Disclosure statements are not required on all political advertising. The next few slides will give you some of the exceptions. 


Disclosure Statement Exceptions

(cont’d)

@ Novelty items such as balloons,
emery boards, small magnets,
pencils and pens, wooden nickels
and candy wrappers

® Business cards are not excepted;
they must have a disclosure
statement

Tex. Ethics Comm’n Op. No. 435 (2001)
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This is not an exhaustive list, but the TEC has provided a list of some novelty items where a disclosure statement is not required, such as:
Business cards are not excepted; they must have a disclosure statement



Disclosure Statement Exceptions

(cont’d)

® Invitations/tickets to fundraisers

@ Circulars or flyers costing less than $500 to both publish and
distribute

® Letterhead stationery, if

o Authorized by the candidate or their supporting SPAC,
and
o Letterhead includes name of either:
= Person who paid for it; or
= PAC authorizing it

® Envelope use to send political advertising, if political advertising
inside it contains disclosure statement

® Text messages, unless it is a mass text

Tex. Elec. Code § 255.001(d); 1 Tex. Admin. Code §§ 20.1(11), 26.1
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Here are some more exceptions. If your item is not specifically listed on one of the slides for exceptiokns, the TEC annot guide you on it.

- Circulars and Flyers are not defined in the law. 

- As always, if you are not sure, the cautious approach is to include the disclosure statement.
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Disclosure Statement Exceptions

(cont’d)

® postings or re-postings on an Internet website if the person posting
or re-posting is not an officeholder, candidate, or PAC and did not
make an expenditure exceeding $100 in a reporting period for
political advertising beyond the basic cost of hardware messaging
software and bandwidth;

@ an Internet social media profile webpage of a candidate or
officeholder, if the webpage clearly and conspicuously displays the
full name of the candidate or officeholder; and

® postings or re-postings on an Internet website if the advertising is
posted with a link to a publicly viewable Internet webpage that either
contains the disclosure statement or is an Internet social media
profile webpage of a candidate or officeholder that clearly and
conspicuously displays the candidate’s or officeholder’s full name

1 Tex. Admin. Code § 26.1(c), (d); Tex. Ethics Comm’n Op. No. 491 (2010),
540 (2016)
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Presentation Notes
This slide has a lot of information on it. There’s no way to make it simple, so go back and read it later if you need to or call us with your specific situation. But let’s try to break it down. It covers the exceptions to the disclosure statement requirement that deal with political advertising on the Internet.
Generally, a disclosure statement is required for political advertising on the Internet, but it may not be required if the source is republished or otherwise clearly identified in some other media
If you use your personal Facebook page to ask your friends to advocate for a specific candidate, you do not need a disclosure statement if you are not the candidate, officeholder or PAC and you didn’t spend much money to do it
If a candidate’s/officeholder’s Facebook page clearly and conspicuously has their full name on it, they do not need a disclosure statement at all (26.1(c)(3)). 
If a candidate’s/officeholder’s website’s home page (not their Facebook page) has the full disclosure statement on it, they do not need to put another disclosure statement on any specific items they place on that website (26.1(c)(4)(A)). Many websites include the disclosure at the bottom of each page anyway, so it often isn’t an issue, but the rule requires a “link” to a webpage that contains the disclosure statement.
If someone else re-posts anything from a candidate’s/officeholder’s webpage, the person doing the re-posting does not need a disclosure statement so long as the candidate’s/officeholder’s webpage has the disclosure statement (26.1(c)(4)(A)). 
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What if | Forget the Disclosure

Statement?

Someone could file a sworn complaint, which could lead to
a civil penalty in an amount determined by the commission
not to exceed $4,000

Will not cause a candidate to be taken off the ballot

Cannot use, or continue to use, the material unless it is
fixed

Road signs:
o Must make good faith attempt to remove or correct

o Can use sticker or even handwrite it on the signs or
materials

21

September 2025


Presenter
Presentation Notes
As I stated earlier, the failure to include a disclosure statement when it is required can have consequences. Someone could file a sworn complaint against you, which could lead to a civil fine of up to $4,000

For candidates, it does not lead to taking that candidate off the ballot. We get that question a lot

It doesn’t matter what the disclosure statement looks like; it just has to be there.
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Highway Right - of- Way Notice

® Required for all political advertising signs that can be seen
from a road, including:

o Billboards
o Yard signs

@ Does not apply to bumper stickers, but they must still
contain the disclosure statement

@ Can go on the front or the back of the sign

Tex. Elec. Code §§ 251.001(16) and 259.001

22
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Now, let’s talk about the Highway Notice. It is required for any sign that can be seen from a road. 

Just like the disclosure statement, there is no specific requirement on size or font. It just has to be there. But unlike the disclosure statement, it can go on the front or the back.


Highway Right - of- Way Notice

cont’d

Texas Ethics Commission

NOTICE: ITIS A VIOLATION OF STATE LAW
(CHAPTERS 392 AND 393, TRANSPORTATION
CODE) TO PLACE THIS SIGN IN THE RIGHT-OF-
WAY OF A HIGHWAY.

Tex. Elec. Code § 259.001
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Here’s the wording of the highway notice. This language is taken from Tex. Elec. Code § 259.001 and it must appear exactly as you see it here. You must include it verbatim, in full caps – exactly as you see it


Highway Right - of- Way Notice

Person may not:

® Knowingly enter into contract or agreement to print or
make a political advertising sign without this notice; or

@ Instruct another to place political advertising sign
without this notice

Tex. Elec. Code § 259.001(b)
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A violation of this code is a Class C misdemeanor and could lead to a sworn complaint.


Timing and Placement of Signs

TEC has no jurisdiction
Not set at the state level, except for rural roads

Set at the local level, i.e., city, county, ISD

@ ©®© ©® e

If not set at the local level, there are no rules

Tex. Transp. Code Chapter 394
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Many people think the rules about the timing and placement of political advertising signs are set at the state level and that the rule is you cannot start putting out your signs until 90 days before an election and you must remove them by 10 days after the election. But this is most often NOT the case. Except for rural roads, which are narrowly defined and governed by Transportation Code Chapter 394, any rules regarding when you can put up your signs and when you must take them down MUST be set at the local level. If they are not specifically set by the local filing authority, there are.no.rules.


Other Common Issues with Political

Advertising

Unlawful Use of Public Funds
Misleading Use of Office Title
Misrepresentation of Source

Misrepresentation of ldentity

© ®©® ® ® ®

Violations could be:
o subject to a sworn complaint; and/or

o Class A misdemeanor

Tex. Elec. Code §§ 255.003 — 255.006;
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- So, let’s talk about some other common issues with political advertising. We will go over these in more detail in the coming slides.

For any of these violations, someone could file a sworn complaint for a violation; a violator could also be criminally charged with a Class A misdemeanor


Unlawful Use of Public Funds for

Political Advertising

@ An officer or employee of a political subdivision may not knowingly
spend or authorize the spending of public funds for political
advertising

® Examples:
o |SD creates flyer on bond issue that advocates for passage

o Mayor advocates for election of candidate during council
meeting

@ Violations could be Class A misdemeanors

Tex. Elec. Code § 255.003; Tex. Elec. Comm’n Op. No. 550 (2019)
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No one who either works for or is an officer of a political subdivision – such as a city, county, school district, etc. – can use public funds for political advertising
These are some examples of things we commonly see: 


Unlawful Use of Public Funds for Political

Advertising (cont’d)

@ Officeholders: may not use government resources, such as the officer’s
office in a government building, to create a photograph, video, or other
communication for political advertising because the officer has custody
or possession of the government resources by virtue of holding the
public office

@ Judicial officeholders:
o May wear robes in political advertising so long as they own the
robe
o 255.003 does not apply to district judges because they are not
officers or employees of a political subdivision, but 39.02 does
o May not use their courtrooms to create political advertisements
o May repurpose material that is created lawfully

Tex. Elec. Code §§ 255.003, 255.006; Tex. Penal Code § 39.02; Tex. Ethics Comm’n
Op. Nos. 548 (2018), 550 (2019), and 561 (2021)
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Here’s another example of the unlawful use of public funds, this time by a judicial officeholder. Texas Ethics Commission Advisory Opinions 550 and 561 give guidance to how judicial officeholders can and cannot use their courtrooms, chambers, etc. for political advertising.

A Judge may not take his own photograph in his courtroom and use that for his political advertising. However, if a journalist attends an open court proceeding, sits in the gallery as a member of the general public, and takes a photograph that is published in a newspaper or periodical, a judge may repurpose that photograph for his campaign.


Misleading Use of Office Title

® Political advertising and campaign communications
may not represent that a candidate holds a public
office they do not hold

® Examples:
o Using title “Judge” when not a current judge
o Using “Re-elect” when not a current officeholder

® Violations could be Class A misdemeanors

Tex. Elec. Code § 255.006; Tex. Elec. Comm’n Op. No. 512 (2013)
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If you were a judge before, but are not currently, you cannot use only the term “Judge” or “Re-elect” – you can say “Former Judge” or “Retired Judge”

If you are the current officeholder, even if you obtained the office via appointment, you can use the term “re-elect”



Misleading Use of Office Title (cont’d)

Texas Ethics Commission

If you are a non-incumbent (new) candidate and you
include the office sought in your political advertising or
campaign communication:

® Must include “for” to clarify candidate does not hold
office

® “For” must be at least 72 type size of office sought

Elect
John Doe
For
City Council, Place 1

ouncil, Pla

Tex. Elec. Code § 255.006(c)
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Does not apply to officeholders, only candidates who do not currently hold the office

If you do not include the office sought in your signs, this does not apply. For instance, “John Doe, Everybody’s Sheriff” does not need the word “for” because the candidate did not list the office he is seeking.
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Misleading Use of Office Title (cont’d)

- Only an officeholder can use a representation of the
state seal in political advertising.

- Seals for local filing authorities may be subject to
255.003 restrictions.

Tex. Elec. Code §§ 255.003, 255.006(d) ; Tex. Penal Code § 39.02

31
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State law does not apply to seals for local filing authorities, such as cities, counties or ISDs. However, those may be covered by 255.003 which we covered earlier, the unlawful use of public funds, because the logos for local filing authorities are typically designed and created by that local filing authority.

Since 255.003 only applies to officers and employees of a political subdivision, officeholders can never use those logos in political advertising, but candidates can because they are not subject to 255.003 or 39.02.


Misrepresentation of Source

® A person may not misrepresent the true source of political
advertising or campaign communication with intent to injure
a candidate or influence result of election

@ Political Advertising applies to entering into a contract or
agreement to print, publish, broadcast

® Campaign Communication can be broader than political
advertising

® Deep Fake videos created and published or distributed
within 30 days of an election are also prohibited

Tex. Elec. Code § 255.004

Texas Ethics Commission 32 September 2025
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A Deep Fake Video is a video, created with the intent to deceive, that appears to depict a real person performing an action that did not occur in reality

It is a violation to create and publish or distribute a deep fake video within 30 days of an election


Misrepresentation of Identity

A person may not misrepresent their identity (or the
identity of their principal) in political advertising or
campaign communication with intent to injure
candidate or influence result of election.

Tex. Elec. Code § 255.005

Texas Ethics Commission
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Examples would be saying “Vote for Judge Jones” when you are no longer a judge – you can say “vote for Former Judge” but if you are no longer a judge, you must have ‘Former” in your campaign materials. 
You can say “Vote for Dr. Jones” if you are actually a doctor.


Final Points

Texas Ethics Commission

®

Many political advertising violations are also
misdemeanor criminal offenses

TEC may assess a civil penalty for political advertising
violations through their sworn complaint process

Verify any local regulations w/local authorities

Other than what we’ve covered in this presentation, the
Ethics Commission does not regulate other parts of
political advertising

34
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As we stated before, many of these violations are not only subject to a sworn complaint, they are also criminal violations
TEC does not regulate the content of political advertising except for these things: 
disclosure statement, 
highway notice, 
use of word “for” if you are not the incumbent, 
Cannot misrepresent the true source of the communication, your identity or your title
But if someone lies about something else in their political advertising, that is not regulated by the TEC. You can pursue a civil lawsuit for defamation by contacting a private attorney, but there is nothing in the Ethics Commission’s jurisdiction that regulates it
Always check with your local filing authority to verify that they do not have additional rules covering political advertising, especially relating to the timing and placement of signs


Helpful Information on website

Texas Ethics Commission

www.ethics.state.tx.us = Resources - Advertising:

@  Political Advertising: What You Need to Know
brochure

® Political Advertising FAQs

® Additional resources: Tex. Elec Code Chapter
255; 1 Tex. Admin. Code § 26.1
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Remember, our website has a lot of helpful information on political advertising; that brochure gives clear guidance on what you can and cannot do. The FAQs may help answer some of your specific questions and when in doubt, go to the source - the actual code and rules that regulate political advertising.


QUESTIONS?

O
N

Call 512-463-5800

Texas Ethics Commission
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Presentation Notes
So, thanks for watching. If you have any questions, don’t hesitate to call us at 512-463-5800. Have a great day, and GOOD LUCK!
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